AGREEMENT FOR EXCLUSIVE RIGHT TO NEGOTIATE
FOR DEVELOPMENT OF PERFORMING ARTS CENTER

The CITY OF ANAHEIM (“City”) and the ANAHEIM PERFORMING ARTS CENTER
FOUNDATION (“APAC”), collectively “parties” or singular “party,” have entered into this
Agreement for Exclusive Right to Negotiate (“Agreement”) as of _________________, 2016
(“Effective Date”) upon the following terms:
RECITALS
This Agreement is based on the following recitals, facts, and understandings of the Parties:
A.

The City is the owner of that certain real property and the buildings and other
improvements that are commonly referred to as the City National Grove of Anaheim
(“Grove”) theater site, located at 2200 East Katella Avenue (adjacent to Angel Stadium of
Anaheim), Anaheim CA 92806 and more specifically identified in Exhibit A (the
“Property”).

B.

The Property and Grove are owned by the City and the Grove is privately managed on
behalf of the City. The Grove’s current lease will expire 31 December 2020.

C.

APAC desires to acquire the Property from the City so that APAC may develop the
Property for a performing arts center. To that end, APAC seeks to engage the City in
exclusive negotiations.

D.

The City desires to explore the possibility of a performing arts center at the Property and
so is willing to engage APAC in exclusive negotiations for the acquisition and development
of the Property.

E.

The City passed Resolution No. 2015-257 on October 6, 2015, wherein the City expressed
and reaffirmed its support for the efforts of APAC and APAC’s goal of establishing a
performing arts center at the Property, and wherein the City pledged its support of APAC
“by exploring any and all opportunities that promote [APAC’s] ongoing efforts to establish
a state of the art, performing arts center in the City of Anaheim.” A copy of the Resolution
is attached hereto as Exhibit B and incorporated herein by this reference.

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth below,
the City and APAC agree as follows:
AGREEMENT
1.

Parties. The legal identities of the parties to this Agreement and their addresses for giving
notice are as follows:
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1.1

APAC. APAC is the Anaheim Performing Arts Center Foundation, a registered
non-profit entity. The principal office of APAC for purposes of this Agreement is
located at P.O. Box 17178, Anaheim, California 92817-7178

1.2

City. The City is the City of Anaheim, a municipal corporation. The principal office
of the City for purposes of this Agreement is 200 South Anaheim Boulevard,
Anaheim, CA 92805.

1.3

Notices. Notices to any party shall be personally delivered or sent by first-class mail
to its principal office address.
1.3.1

Notices to the City shall be to the City’s principal office and clearly marked,
“Attention: [insert contact’s name or title].”

1.3.2

Notices to APAC shall be to APAC’s principal office and clearly marked,
“Attention: [insert contact’s name or title].”

Restrictions on Change in Ownership and Assignment of Agreement.
2.1

Unique qualifications. The qualifications and identity of APAC are of particular
concern to the City. APAC’s qualifications, experience, and focus are the reasons
that the City has entered into this Agreement with APAC.

2.2

No assignment. APAC may not assign or otherwise transfer its rights under this
Agreement without the prior written consent of the City, which the City may
withhold at its discretion.

2.3

Right to Partner. With the City’s consent, which may not be unreasonably withheld,
APAC may enter into partnership agreements as it may deem necessary in order to
accomplish the goals and milestones set forth in this Agreement.

Term of Agreement.
3.1

Negotiation period. This Agreement is effective from the Effective Date through
31 August 2020, unless extended by its terms (“Negotiation Period”).

3.2

No Right to Extension. The City is neither not obligated or expected to grant or
permit any extension to the term of this Agreement.

3.3

Automatic termination. This Agreement automatically terminates on the earlier of:
(1) the expiration of the Negotiation Period; (2) the execution of a separate
conveyance agreement by both the City and APAC, in their respective sole and
absolute discretion; or (3) the termination of APAC’s legal existence.

3.4

Termination for cause. Either Party may terminate this Agreement if the other is in
default, as set forth in section 9 below.
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Obligations of Parties and Schedule of Performance. During the Negotiation Period, the
parties shall proceed diligently and in good faith to do the following:
4.1

Seek community input. Within 180 days after the Effective Date, APAC shall
conduct no fewer than two charrette meetings with interested and affected
stakeholders and the general public to discuss potential approaches to developing
the Property for a performing arts center as well as possible redesign or
rehabilitation of the Property and the improvements.

4.2

Propose a plan. Within 360 days after the Effective Date, APAC shall present to
City staff for review, a proposed plan for development of the Property as a
performing arts center and related uses. The development plan shall include, among
other things, a program and site plan, a scope of work, and estimated development
costs, including construction. The program shall provide for City use of the new
facilities at a discounted or complimentary rate to be negotiated and occasional
community use at discounted rates to be negotiated. APAC’s proposal shall
specifically address recommendations and ideas arising from the charrette meetings
referenced in section 4.1 above.

4.3

Negotiate conveyance. City and APAC shall use the proposal submitted by APAC
in accordance with section 4.2 above as a starting point to negotiate the terms of a
conveyance agreement for the Property, as more specifically discussed in
section 10 below.

4.4

Return and report. APAC shall, at least once each quarter throughout the
Negotiation Period, and more often if requested in writing by the City, submit
progress reports to the City and meet and confer with the City concerning the
ongoing progress of the required actions.

4.5

Provide proof of fundraising. APAC shall provide evidence of funding in the
amounts and by the dates listed below. Evidence may take the form of bank
statements or contractually binding commitments of funds. The City determines the
sufficiency of the evidence at its sole discretion. If APAC fails to demonstrate that
it has satisfied a fundraising milestone, then the City may terminate the Agreement.
The milestone dates set forth below may be extended if needed and mutually agreed
upon by the parties, as set forth in section 21 below.
4.5.1

Milestone 1: by 1 March 2018, $20 million total raised.

4.5.2

Milestone 2: by 1 March 2019, $50 million total raised.

4.5.3

Milestone 3: by 1 March 2020, 80 percent of the total estimated project
development cost as of that date.

4.5.4

Milestone 4: by 30 June 2020, 100 percent of the total estimated project
development cost as of that date.
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The total estimated project development cost in subsections 4.5.3 and 4.5.4
above shall be mutually agreed upon by the City and APAC before the
respective milestone date. If the parties fail to agree on what the total
estimated project development costs are by a milestone date, the amount
will be deemed to be the lower of (a) the City’s estimate and (b) APAC’s
estimate plus a contingency of ten percent (10%).

4.6

Provide parking. APAC shall be solely responsible for providing adequate parking
on the Property in accordance with applicable requirements.

4.7

Fund CEQA compliance. As part of its responsibility for predevelopment costs
under section 5 below, APAC shall fully fund all studies and mitigation required
by the California Environmental Quality Act and must reimburse the City for any
CEQA-related costs that the City incurs for any project that APAC proposes.

4.8

Secure necessary entitlements. APAC shall apply for and secure all entitlements
necessary for any future project that it might propose. These entitlements shall
include, but are not limited to, a Final Plan subject to the requirements of Chapter
18.70 (Final Plan Reviews) of the Anaheim Municipal Code. As explained in
greater detail in section 8 below, this provision does not bind the City to grant any
particular entitlement.

4.9

Share operating revenue. APAC and the City shall consider revenue sharing when
a future project is complete and in operation.

4.10

Widen Katella entry. APAC shall widen the entrance to the Property from Katella
Avenue if the City deems that a proposed project requires it.

4.11

Negotiate with existing lessee. The City retains its right to negotiate with the lessee
of the Property (currently, Nederlander–Grove LLC) to execute a short-term leaseextension to allow theater operations to continue after the end of the Negotiation
Period until the Grove theater closes for demolition or construction. Nothing in this
Agreement abridges or otherwise changes the City’s contractual rights with the
current lessee of the Property, including the City’s right to opt out of the lease. The
City shall exercise its right to opt out of or terminate the lease with the lessee of the
Property as the City deems necessary to accomplish the aims and goals of this
Agreement (and as stated herein above) or any subsequent agreement entered into
by the Parties.

Predevelopment Costs. APAC shall bear responsibility for all predevelopment costs
relating to actions of APAC under this Agreement.
5.1

Payable to third parties. All fees or expenses for engineers, architects, financial
consultants, legal, planning or other consultants, or contractors that are retained by
APAC, or for any study, analysis, evaluation, report, schedule, estimate,
environmental review, planning or design activities, drawings, specifications, or
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other activity or matter relating to the Property, a proposed project, or the
negotiation of a conveyance agreement that might be undertaken by APAC during
the Negotiation Period, under this Agreement, or at APAC’s discretion regarding
any matter relating to a conveyance agreement or the Property are the sole
responsibility of APAC and no such activity or matter shall be deemed to be
undertaken for the benefit of, at the expense of, or in reliance on the City.
5.2

Payable to City. APAC shall also pay all fees, charges and costs, make all deposits,
and provide all bonds or other security associated with the submission to and
processing by the City of any application or other document or information
submitted to the City by APAC under this Agreement or otherwise associated with
the Property. Consistent with the City’s pattern and practice of requiring deposits
from project applicants, the City may require APAC to deposit funds with the City
to cover costs incurred by the City. Additional deposits may be required as
deposited funds are used. Unspent funds will be returned to APAC when there are
no more City costs remaining to be incurred.

5.3

No reimbursement from City. The City shall not be obligated to pay or reimburse
any expenses, fees, charges or costs incurred by APAC in pursuit of any study,
analysis, evaluation, report, schedule, estimate, environmental review, planning or
design activities, drawing, specification, or other activity or matter relating to the
Property or to negotiation of a conveyance agreement that might be undertaken by
APAC during the Negotiation Period, whether or not this Agreement is terminated
or extended or a conveyance agreement is entered into between the City and APAC
in the future.

6.

Additional Obligations of the City. During the Negotiation Period, and in addition to the
obligations that it shares with APAC under section 4 above, the City agrees to not negotiate
with any other person or entity regarding the sale or rehabilitation of the Property. The term
“negotiate,” as used in this Agreement, means engaging in any discussion with a person or
entity other than APAC with respect to that person’s or entity’s acquisition and
rehabilitation of the Property to the total or partial exclusion of APAC from acquiring the
Property, without APAC’s written consent. The City may receive and retain unsolicited
offers regarding the Property, but it shall not negotiate with the proponent of any such offer
during the Negotiation Period.

7.

Negotiation of Conveyance Agreement. During the Negotiation Period, the City and
APAC shall diligently and in good faith negotiate the potential terms of a conveyance
agreement between them.
7.1

Cooperation, disclosure, and discussion. The City and APAC shall cooperate with
each other and supply such documents and information as are reasonably requested
by the other to facilitate the conduct of the negotiations. Both the City and APAC
shall exercise reasonable efforts to complete discussions relating to the terms of a
conveyance agreement and necessary related matters that are mutually acceptable
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to the parties. The exact terms of a conveyance agreement, if any, will be
determined during the course of these negotiations.

8.

9.

7.2

No guarantee. Nothing in this Agreement guarantees that the parties’ negotiation
will result in a mutually acceptable conveyance agreement. Nothing in it obligates
either party to enter into a conveyance agreement in the future. Nor does anything
in this Agreement guarantee that a conveyance agreement that might be negotiated
by City staff and APAC will actually be approved by the City Council.

7.3

Responsibility for Costs. Except as expressly stated in this Agreement, if this
Agreement terminates without execution of a conveyance agreement, each party
shall bear its own costs related to this Agreement and the negotiations.

Legislative Action.
8.1

Independent Judgment. The parties acknowledge that the City shall exercise its
independent authority in making findings and determinations required by law
concerning any future project related to the Property. This Agreement does not
restrict the discretion or authority of the City in any manner and does not obligate
the City to enter into a conveyance agreement or to take any particular course of
action with respect to the Property.

8.2

No Approval. This Agreement is not an approval or a pre-approval of any
development project or of other action by APAC or the City. No development plan
has been proposed, so there is no project to consider at this time. Whatever
development plan or other proposal that might be submitted in the future for the
City’s consideration (see section 4.2 above) will be reviewed and considered in
accordance with all applicable laws and regulations.

Default and Cure.
9.1

Defaults. A party is in default of this Agreement if it
9.1.1

fails to fulfill an obligation when due, which failure is not caused by the
other party, or otherwise violates any term of this Agreement,

9.1.2

does not negotiate the conveyance agreement in good faith as described in
this Agreement,

9.1.3

does not reasonably cooperate with the other in fulfilling the other’s
obligations under this Agreement, or

9.1.4

refuses to execute the conveyance agreement when negotiations are
completed and the conveyance agreement has been approved by both parties
or fails to deposit any funds then required of it by the conveyance
agreement.
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Cure. The defaulting party shall have 30 days to cure the default after receiving
written notice of the default from the other party. If the defaulting party fails to cure
the default within the 30-day cure period, then the other party may terminate this
Agreement by written notice to the defaulting party. If the defaulting party
considers 30-days too brief to completely cure the default, it may make a written
request of the other party to extend the cure period to another date certain. The
parties may mutually agree to extend the cure period. In the absence of a mutual
agreement to extend it, the cure period remains 30 days. The cure period does not
extend, toll, or otherwise modify the duration of the Negotiation Period.
9.2.1

If APAC defaults, fails to cure, and the Agreement terminates, then APAC
shall have no right under this Agreement to participate in the development
of the Property, and the City may pursue development of the Property as it
deems appropriate.

9.2.2

Termination is the exclusive remedy for default under this Agreement, and
neither party may claim, as a result of a default of this Agreement, any
damages, whether monetary, non-monetary, contingent, consequential, or
otherwise.

Conveyance Agreement. In addition to other provisions required by this Agreement, any
conveyance agreement shall include and adequately address the following, without
limitation:
10.1

the possibility of a long-term ground lease instead if a fee-interest conveyance;

10.2

the possibility of APAC selling the naming rights to a sponsor, subject to City
approval;

10.3

intellectual-property rights pertaining to a proposed performing arts center;

10.4

use covenants to run with the land;

10.5

the scope of work for any redesign or rehabilitation of the Property;

10.6

payment and performance bonding and other completion assurances;

10.7

insurance and indemnities, including hazardous materials indemnities;

10.8

anti-discrimination provisions;

10.9

compliance with all applicable state and federal fair-housing laws and affordablehousing restrictions imposed by the City;

10.10 performance assurances, such as a deposit;
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10.11 limitation on assignments and transfers of the conveyance agreement and its
obligations and benefits without City approval;
10.12 compliance with CEQA, including mitigation;
10.13 conveyance of the Property by the City to APAC;
10.14 the City’s rights to take back the Property if APAC defaults;
10.15 a project completion date, once a specific project is proposed; and
10.16 the City’s right to self-help, including its right to cure defaults, assume loans, and
complete construction of whatever project might be proposed and approved in the
future.
11.

City Reliance on APAC. APAC understands and acknowledges that the City is entering
into this Agreement with APAC because APAC has specific expertise and experience and
is financially solvent.

12.

Acknowledgements and Reservations.
12.1

The City and APAC agree that, if this Agreement expires or is terminated for any
reason or a future conveyance agreement is not executed by the parties for any
reason then neither party shall be under any obligation, nor have any liability to the
other or to any other person regarding the sale or other disposition of the Property
or the redevelopment of the Property.

12.2

APAC acknowledges and agrees that no provision of this Agreement shall be
deemed to be an offer by the City, nor an acceptance by the City of any offer or
proposal from APAC for the City to convey any interest in the Property to APAC
or for the City to provide any financial assistance or other assistance to APAC for
redevelopment of the Property.

12.3

APAC acknowledges and agrees that APAC has not acquired, nor will it acquire,
by this Agreement, any interest in real or personal property from the City.

12.4

The City reserves the right to reasonably obtain further information, data, and
commitments to ascertain the ability and capacity of APAC to acquire, develop,
and operate the Property. APAC acknowledges that it may be requested to make
certain financial disclosures to the City, its staff, legal counsel, or other consultants
as part of the financial due-diligence investigations of the City relating to APAC’s
potential acquisition and redevelopment of the Property and that any such
disclosures might become public records.

12.5

The City shall not be deemed to be a party to any agreement until the agreement is
considered and approved by the City Council at its sole discretion, following the
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conclusion of any public hearing that might be required by law and the satisfaction
of all other legal requirements. APAC expressly acknowledges and agrees that the
City will not be bound by any statement made by City staff or representatives as
the parties negotiate a potential conveyance agreement and that the City shall only
be bound if the City Council approves the agreement.
12.6

APAC acknowledges that the Property and any future proposed project, including
associated parking, might be adversely affected by firework fallout from the
adjacent stadium, as well as other external causes, and APAC shall agree to
indemnify, defend, and hold the City harmless for any damage arising from
APAC’s proposed use of the Property. APAC also acknowledges the possibility
that the Property might be affected by potential easements supporting the Anaheim
Rapid Connection or California High Speed Rail, or by any other City or
government agency easements on the Property. This acknowledgement shall be
incorporated into all subsequent and related contracts and other documents
pertaining to a proposed project.

12.7

APAC acknowledges that if the City conveys the Property to APAC for less than
the Property’s full market value, then the conveyance will trigger state prevailingwage requirements for whatever project it might propose. If that happens, then
APAC will assume sole responsibility for compliance with prevailing-wage laws.

13.

Nondiscrimination. APAC covenants, for itself, its heirs, executors, administrators, and
assigns, and all persons claiming under or through it, that this Agreement is made and
accepted subject to the following conditions: There shall be no discrimination against or
segregation of any person or group of persons, on account of any basis listed in subdivision
(a) or (d) of Section 12955 of the Government Code, as those bases are defined in Sections
12926, 12926.1, subdivision (m) and paragraph (1) of subdivision (p) of Section 12955,
and Section 12955.2 of the Government Code, in the sale, lease, sublease, transfer, use,
occupancy, tenure, or enjoyment of the Property nor shall APAC, itself or any person
claiming under or through it establish or permit any such practice or practices of
discrimination or segregation with reference to the selection, location, number, use, or
occupancy, of tenants, lessees, subtenants, sublessees, or vendees in the Property.

14.

Waiver of Lis Pendens. The Parties to this Agreement hereby expressly agree that no lis
pendens may be filed against the Property or any portion of it for any claim, action or
dispute arising from this Agreement.

15.

Applicable Law; Venue. This Agreement shall be construed in accordance with the law
of the State of California, and venue for any action under this Agreement shall be in Orange
County, California.

16.

Attorneys’ Fees. In the event of any dispute between the parties, whether or not such
dispute results in litigation, the prevailing party shall be reimbursed by the other party for
all reasonable costs and expenses, including, without limitation, reasonable attorneys’ fees,
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witness and expert fees and investigation costs. A party receiving an award after arbitration
or an order or judgment after hearing or trial shall not be considered a prevailing party if
such award, order or judgment is not substantially greater than the other party’s offer of
settlement made in advance of the arbitration, hearing or trial.
17.

Unavoidable Delay. For the purposes of this Agreement, neither party shall be in default
with regard to its obligations because of a delay in performance if the delay is due to
unforeseeable causes beyond the delayed party’s control and without its fault or negligence.
Unforeseeable causes include, among other things, acts of God; acts of the public enemy;
acts of the federal government; acts of the other party; litigation filed in state or federal
court by any third party that either directly results in a delay of either party’s performance
or, in the reasonable judgment of either party, substantially increases the cost or risk of
continued performance; fires; floods; epidemics; quarantine restrictions; strikes; freight
embargoes; and unusually severe weather (e.g., tornadoes or hurricanes). If any such event
occurs and delays performance, the time for performance shall be extended for the period
of the delay as long as the party seeking the benefit of the provisions of this section notifies
the other party within ten days after the notifying party has or should have knowledge of
the delay. Notice shall be in writing. It shall describe the delay and its cause, and it shall
request an extension for the period of the delay.

18.

No Third Parties Benefited. This Agreement is made and entered into for the sole
protection and benefit of the City and APAC, and no other person or entity has or will have
any right of action or any other right under this Agreement.

19.

Integration. This Agreement constitutes the entire understanding between the parties with
regard to the matters set forth herein. It completely replaces and supersedes any prior
agreement. This Agreement shall be interpreted according to its own terms, as defined in
this Agreement or otherwise according to their ordinary meaning, without any parol
evidence. This is an integrated agreement.

20.

Severability. If a court of competent jurisdiction decides that any part of this Agreement
is invalid, illegal, or unenforceable in any respect, the parties may mutually agree to remain
bound by the remaining terms.

21.

Modifications. To be effective, any change to this Agreement must be made in writing and
executed by both parties.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed on the dates hereinafter respectively set forth.
DATE OF EXECUTION:

CITY OF ANAHEIM
a municipal corporation

By:
Paul Emery, City Manager

“CITY”
ATTEST:
By: _
City Clerk of Anaheim

DATE OF EXECUTION:

APAC: ANAHEIM PERFORMING ARTS
CENTER FOUNDATION
By: ______________________________________
Title:
______________________________________
Printed
Name:_______________________________

“APAC”
APPROVED AS TO FORM:
ARTURO N. FIERRO, INTERIM CITY ATTORNEY

By:
Kristin Pelletier
Sr. Assistant City Attorney
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EXHIBIT B

WHEREAS, at the City Council' s direction, the City of Anaheim recently conducted an
extensive community feasibility analysis to determine the viability of a new performing
arts center in Anaheim; and,

WHEREAS, the results of the study found that the City of Anaheim is a very strong
market for arts consumption with over 80% of respondents supporting the development
of a new performing arts center at the City National Grove of Anaheim site.

NOW, THEREFORE BE IT RESOLVED by the City Council of the City of Anaheim:
1.

That the City of Anaheim expresses and reaffirms its support for the
efforts of the APACF and their campaign to develop a state of the art,
performing arts center on the current site of the City National Grove of
Anaheim, or elsewhere in the City.

2.

The City will support APACF and its membership by exploring any
and all opportunities that promote their ongoing efforts to establish a

state of the art, performing arts center in the City of Anaheim, and will
consider

the

use

of land

or

other

in-kind

contributions

to

the

development of a performing arts center in Anaheim as the City has
done in recent years with the Anaheim Family YMCA, Boys and Girls
Clubs of Anaheim, and Anaheim GOALS Academy.

THE FOREGOING RESOLUTION is approved and adopted by the City Council of the
City of Anaheim this 6th day of October 2015, by the following roll call vote:
AYES:

Mayor Pro Tem Kring and Council Members Murray,
Brandman,

NOES:

Mayor

ABSENT:

None

ABSTAIN:

None

and

Vanderbilt

Tait

MAYOR OP THE"CITY OF ANAHEIM
ATTE

CITY CLERK OF THE CITY OF ANAHEIM
CAO 112466v1

