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BASIC TERMS 

Effective Date: The Effective Date shall be deemed to be June __, 2019 

Property: Real property generally known as: 
1213 S. Claudina Street 
Anaheim, California 92805 

Seller: B&AINV 1, LLC, a California limited liability company 

Seller’s Address: 5901 Century Boulevard, Suite 700 
Los Angeles, California 90045 

Seller’s Representative: Mark Schurgin 
Festival Companies 
Email:  m.schurgin@festivalcos.com 

Buyer: Anaheim Housing Authority, a public body, corporate and 
politic 

Buyer’s Address: 200 S. Anaheim Boulevard 
Anaheim, California 92805 

Buyer’s Representative: John E. Woodhead IV 
Email:  jwoodhead@anaheim.net 

Buyer’s Attorney: Stradling Yocca Carlson & Rauth 
660 Newport Center Drive, Suite 1600 
Newport Beach, California  92660 
Attention:  Vanessa S. Legbandt, Esq. 

Purchase Price: $4,075,000 

Outside Closing Date (or Closing) August 15, 2019 

Title Company: First American Title Insurance Company 
18500 Von Karman Avenue, Suite 600 
Irvine, California 92612 
Contact:  Jeffrey Paschal 
Email:  JPaschal@firstam.com 

Escrow Holder: First American Title Insurance Company 
18500 Von Karman, Suite 600 
Irvine, California 92612 
Attention:  Nathan Thompson 
Email:  nathompson@firstam.com 
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PURCHASE AND SALE AGREEMENT 
AND 

JOINT ESCROW INSTRUCTIONS 

This PURCHASE AND SALE AGREEMENT AND JOINT ESCROW 
INSTRUCTIONS (“Agreement”), dated for reference purposes only as of ____ day of June, 2019, is 
made and entered into by and between the ANAHEIM HOUSING AUTHORITY, a public body, 
corporate and politic (“Authority” or “Buyer”), and B&AINV 1, LLC, a California limited liability 
company (“Seller”) for acquisition by Buyer of all of Seller’s interests, tangible and intangible, in 
that certain Property defined and described below. 

RECITALS 

A. Seller is the fee owner of that real property located in the City of Anaheim, 
California, commonly known as 1213 S. Claudina Street and legally described on Exhibit A attached 
hereto and made a part hereof (“Land”).  The Land is improved and currently occupied by NX 
Utilities, LLC, a Delaware limited liability company (“Tenant”) pursuant to an AIR Commercial 
Real Estate Association Standard Industrial/Commercial Single-Tenant Lease – Net by and between 
Tenant, as Lessee, and Seller, as Lessor, dated as of December 18, 2017 (the “Lease”). 

B. Buyer is a housing authority organized and existing under the California Housing 
Authorities Law, Health and Safety Code Section 34200, et seq, and has been authorized to transact 
business and exercise the powers of a housing authority pursuant to action of the City Council (“City 
Council”) of the City of Anaheim, a California municipal corporation and charter city (“City”). 

C. Pursuant to this Agreement, Seller desires to sell the Property (as defined below) to 
Buyer and Buyer desires to purchase the Property from Seller, on the terms and conditions set forth 
herein. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained 
herein, and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, Seller and Buyer agree as follows: 

1. Purchase and Sale.  Seller hereby agrees to sell the Property to Buyer, and Buyer 
hereby agrees to purchase the Property from Seller, on the terms and conditions set forth in this 
Agreement.  Seller shall convey to Buyer fee simple, marketable title with the condition of title for 
the Property meeting the requirements of Section 3 herein for which Seller is responsible.  The term 
“Property” is defined inclusively and collectively for and under this Agreement as the following: 

(a) The fee interest in the Land; 

(b) All improvements, if any, to the Land; 

(c) All rights, privileges, easements, licenses and interests, both tangible and 
intangible, appurtenant to the Property owned by Seller and security deposits from tenants of the 
Property.  “Property” shall be deemed to include, without limitation, all royalties, minerals, oil and 
gas rights and profits, water and water rights (whether or not appurtenant) derived from the Property 
that are owned by Seller; 
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(d) All moveable and immovable personal property, equipment, supplies, 
furniture, and fixtures owned by Seller and located at the Property, if any, as of Closing, as set forth 
in Section 2(d) below; and 

(e) All licenses, permits, authorizations and approvals issued by governmental 
authorities to Seller with respect to the Property and the improvements thereon. 

2. Purchase Price; Payment of Purchase Price; Settlement, Release and 
Waiver: FF&E. 

(a) All Inclusive Purchase Price; Independent Consideration.  The Purchase 
Price for the Property is the sum of Four Million Seventy Five Thousand Dollars ($4,075,000), 
payable in cash at the Closing.  The purchase price to be paid by Buyer pursuant to this Section is 
hereinafter referred to as the “Purchase Price.”  Notwithstanding any other provisions in this 
Agreement to the contrary, Buyer shall pay to Seller One Hundred Dollars ($100.00) (the 
“Independent Consideration”) within ten (10) days following the Effective Date hereof, which shall 
constitute separate consideration for Seller entering into this Agreement and shall be nonrefundable 
to Buyer in all events.  Notwithstanding anything herein to the contrary, upon a termination of this 
Agreement for any reason, the Independent Consideration shall be retained by Seller and shall not be 
returned to Buyer. 

(b) Deposit of Purchase Price in Escrow.  As consideration for the sale of the 
Property from Seller to Buyer, Buyer shall, one business day prior to Closing, deposit with the 
escrow officer (“Escrow Holder”) immediately available funds in the amount of the Purchase Price, 
together with funds necessary to cover all of the Buyer’s Charges described in Section 11(b).   

(c) Full and Complete Settlement, Release and Waiver.  The Purchase Price is 
all-inclusive and shall remain total compensation paid by Buyer to Seller for all of Seller’s interests 
in the Property, inclusive of any and all rights or obligations which exist or may arise out of Buyer’s 
acquisition of the Property, including without limitation, Seller’s fee interest in the land, all 
improvements located thereon, furnishings, fixtures, and equipment located thereon owned by Seller, 
severance damages, if any, alleged pre-condemnation damages, if any, alleged loss of business 
goodwill, if any, eligible costs directly attributed to the development of the Property, relocation 
benefits and assistance, if any, costs, interest, attorney’s fees, and any claim whatsoever of, by, or 
through Seller that may arise out of or relate in any respect to Buyer’s acquisition of the Property 
from Seller.  In this regard Seller acknowledges that based on the advice of counsel, as and if Seller 
elects to obtain the advice of counsel, Seller is and will be fully satisfied that the Purchase Price is 
fair and adequate consideration for all interests in the Property and that it is all-inclusive 
compensation for the Property.   

In furtherance of the foregoing paragraph, Seller understands that Buyer would not 
have entered into this Agreement without Seller’s agreement to (i) sell the Property for an all-
inclusive Purchase Price and (ii) knowingly, voluntarily, and intentionally waive according to the 
terms set forth herein, any and all of Seller’s interest in or right to any relocation assistance or 
benefits under the Relocation Laws and for any other or further compensation or consideration for 
the Property and all interests therein or arising therefrom.  Therefore, the Purchase Price has been 
determined by and is inclusive of Seller’s agreement hereunder to fully release and discharge Buyer 
from all and any manner of rights, demands, liabilities, obligations, claims, or causes of action, in 
law or equity, of whatever kind or nature, whether known or unknown, whether now existing or 
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hereinafter arising (“Claims”), which arise from or relate in any manner to (i) the sale of the Property 
to the extent such claims are based on the fact that Buyer is a public entity; (ii) the relocation of any 
person or persons or other occupant or occupants located on the Property (other than the Tenant), 
including the specific waiver and release of any right to any relocation benefits, advisory or other 
assistance, and/or payments under the Relocation Laws as to whom this waiver and release is 
effective, notwithstanding that such relocation assistance, benefits and/or payments may be otherwise 
required under said Relocation Laws or other state or federal law; and (iii) compensation for any 
interest in the Property or income from the Property including, but not limited to, land and 
improvements, fixtures, furniture, or equipment thereon, goodwill, severance damage, leases or other 
contracts relating to the Property, attorneys’ fees, or any other compensation of any nature 
whatsoever. 

As used herein, “Relocation Laws” shall mean all applicable federal and state 
relocation laws and regulations, including without limitation, (i) the relocation obligations of the 
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (“URA”), 42 
U.S.C. 4201–4655, and the implementing regulations thereto set forth in 49 CFR Part 24, (ii) the 
California Relocation Assistance Act, Government Code Section 7260, et seq. and the implementing 
regulations thereto set forth in Title 25, Section 6000, et seq. of the California Code of Regulations, 
and (iii) any other applicable federal, state or local enactment, regulation or practice providing for 
relocation assistance, benefits, or compensation for moving and for property interests (including 
without limitation goodwill and furnishings, fixtures and equipment, and moving expenses). 

By releasing and forever discharging claims both known and unknown which are 
related to or which arise under or in connection with, the items set out in Section 2(c) above, the 
Seller expressly waives any rights under California Civil Code Section 1542, which provides: 

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS 
THAT THE CREDITOR OR RELEASING PARTY DOES NOT 
KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT 
THE TIME OF EXECUTING THE RELEASE AND THAT, IF 
KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY 
AFFECTED HIS OR HER SETTLEMENT WITH THE 
DEBTOR OR RELEASED PARTY.” 

______________________ 
Seller’s Initials 

(d) Possession and Disposition of Seller’s FF&E.  Upon the Closing Date, the 
Property, including land, improvements, furniture, fixtures and equipment, whether immoveable or 
moveable (“FF&E”), if any, (except FF&E owned by the Tenant) on, upon, or about the Property 
shall be deemed to be the property of Buyer. 

3. Escrow and Title Matters. 

(a) Escrow and Closing. 

(i) Opening of Escrow.  For the purposes of this Agreement, the escrow 
(“Escrow”) shall be deemed opened (“Opening of Escrow”) on the date that Escrow Holder receives 
a copy of this Agreement fully executed by Seller and executed and attested by Buyer.  Buyer and 
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Seller shall use reasonable efforts to cause the Opening of Escrow to occur as soon as possible, but 
not later than five (5) business days after the Effective Date.  Escrow Holder shall promptly notify 
Buyer and Seller in writing of the date of the Opening of Escrow.  Buyer and Seller agree to execute, 
deliver and be bound by any reasonable or customary supplemental Escrow instructions or other 
instruments reasonably required by Escrow Holder to consummate the transaction contemplated by 
this Agreement; provided, however, that no instrument shall be inconsistent or in conflict with, 
amend or supersede any portion of this Agreement.  If there is any conflict or inconsistency between 
the terms of an instrument and the terms of this Agreement, then the terms of this Agreement shall 
control.   

(ii) Closing.  For purposes of this Agreement, the “Closing” or “Closing 
Date” shall be the date the Grant Deed (as defined below) is recorded pursuant to applicable law in 
the Official Records of Orange County or if earlier, the date that the Title Company is irrevocably 
committed to issue the Buyer’s Title Policy (as defined below).  Unless changed in writing by Buyer 
and Seller, the Closing shall occur on or before August 15, 2019 (“Outside Closing Date”).  If the 
Closing has not, for any reason, occurred by the Outside Closing Date (as it may be extended 
pursuant to the immediately preceding sentence), then either Buyer or Seller may terminate this 
Agreement by delivering written notice to the other at any time after the Outside Closing Date; 
provided, however, that if there is a Seller Default or a Buyer Default under this Agreement at the 
time of the termination, then the termination shall not affect the rights and remedies of the 
non-defaulting party against the defaulting party.  If neither party so elects to terminate this 
Agreement and the Escrow, Escrow Holder shall close the Escrow as soon thereafter as Buyer’s and 
Seller’s Conditions Precedent to Closing are satisfied pursuant to Sections 7(a) and 7(b) of this 
Agreement. 

(b) Title Matters. 

(i) Buyer’s Title Policy.  Concurrently with the Closing, the Title 
Company shall issue to Buyer a 2006 or ALTA Standard Owner Policy of title insurance (amended 
6/17/06) without arbitration provisions in the amount of the Purchase Price, showing fee title to the 
Property vested solely in the Anaheim Housing Authority, a public body, corporate and politic, with 
all property taxes and assessments shown as liens not yet due, payable, or ascertainable (“Buyer’s 
Title Policy”), in the form of the proforma owner’s title policy attached hereto as Exhibit G and 
incorporated herein (“Proforma Title Policy”); provided that the instruments referenced as 
Exception 10 and the deed of trust referenced as Exception 13 must be removed (Exception 10 may 
be endorsed against) prior to or concurrently with and as a Buyer’s Condition Precedent to the 
Closing.  The premium for the Buyer’s Title Policy and any endorsements required by Buyer shall be 
charged to Buyer. 

(ii) No New Liens or Exceptions.  Buyer hereby objects to any and all 
liens and exceptions to title not shown on the Proforma Title Policy.  Further, during the period 
commencing on the Effective Date and continuing until the Closing, Seller agrees it shall not cause 
any new or modified lien or encumbrance to title to become of record against the Property, unless 
such lien or encumbrance is approved in writing by Buyer.  Each and every new lien or encumbrance 
shall be subject to Buyer’s prior written consent and unless and until approved by Buyer shall be 
deemed a disapproved exception to title and the removal of any such new or modified lien or 
encumbrance to title prior to Closing shall be condition to Closing for Buyer’s benefit. 
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4. Seller’s Delivery of Property Documents. 

(a) Seller’s Delivery of Property Documents. Within three (3) days after the 
Effective Date, Seller shall deliver or make available to Buyer complete and correct copies of the 
following items (other than the Excluded Materials (as defined below)) (collectively, “Property 
Documents”): 

(i) Copies of tax bills, including assessments, if any. 

(ii) A true, correct, complete and current (as of May 1, 2019) Rent Roll 
for the Property (the “Rent Roll”). 

(iii) Proof of Sellers’ authority and authorization to enter into this 
Agreement and to consummate this transaction as may be reasonably requested by Buyer and the 
Title Company. 

(iv) Each and every contract, agreement, license and lease relating to 
and/or affecting the Property which will survive the Close of Escrow, if any, in Seller’s possession. 

(v) The Lease. 

Except as provided in Paragraph 13(a) below, Seller makes no representations or 
warranties of any kind whatsoever to Buyer as to the accuracy or completeness of the content of the 
Property Documents or any other information delivered to or made available to Buyer pursuant to 
this Agreement, and Seller shall not have any liability or responsibility to Buyer with respect to the 
accuracy or completeness of the content  of any of the Property Documents or other information or 
based upon or arising out of any use Buyer may make of the Materials or other information.  For 
purposes of this Agreement, the term “Excluded Materials” shall mean any appraisals, internal 
reports, valuations, other offers or agreements relating to the acquisition or sale of the Property, 
economic evaluations of the Property, documents pertaining to Seller’s entity, reports regarding the 
Property prepared by Seller or any affiliate of Seller for the internal use or for the information of the 
investors in Seller, and any other proprietary information (reasonably determined by Seller) not 
relating to the physical condition of the Property.  Buyer acknowledges that it has no right to review 
any of the Excluded Materials. 

(b) Tenant Estoppel.  Seller shall use commercially reasonable efforts to secure 
and deliver to Buyer, no later than ten (10) business days prior to the Closing, an estoppel certificate 
signed by the Tenant relating to the Lease substantially in the form of Exhibit H, attached hereto (the 
“Tenant Estoppel”).  Buyer’s obligation to close the transaction contemplated under this Agreement 
is subject to the condition that as of Closing:  (a) a Tenant Estoppel for the Lease reflecting 
information contained in and which is consistent with the Rent Roll and the representations of Seller 
have been delivered to Buyer; (b) no material default or claim by Seller, landlord or tenant shall have 
arisen under the Lease; and (c) no tenant shall have initiated or had initiated against it any 
insolvency, bankruptcy, receivership or other similar proceeding. 

5. Buyer’s Right of Entry and Tests of Property.  From and after the Effective Date 
through the earlier to occur of the termination of this Agreement or the Closing Date, Seller hereby 
agrees to permit Buyer and Buyer’s employees, agents, consultants and contractors to enter upon the 
Property during normal business hours, provided at least 48 hours prior notice has been given to 
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Seller and provided that Buyer has coordinated with Seller so as to afford Seller a reasonable 
opportunity to have a representative present at all such times, for the purpose of conducting any 
physical and legal inspections, investigations, assessments, tests, and studies as Buyer in its sole 
discretion elects to make or obtain, including, but not limited to, investigations with regard to zoning, 
building codes and other governmental regulations; engineering tests; surveying; soils, seismic and 
geologic reports; environmental audits, inspections and studies; environmental investigation or other 
invasive or subsurface testing; and any other physical or legal inspections and/or investigations, 
including without limitation the presence, release, and/or absence of adverse soils conditions, adverse 
groundwater conditions, asbestos, lead based paint, and/or Hazardous Materials, as hereinafter more 
fully defined and described (collectively, “Tests”). 

(a) Conditions to Right of Entry for Tests.  As a condition to conducting any 
Tests, Buyer shall (i) prior to entry, notify Seller not less than 48 hours in advance of the purpose of 
the intended entry and provide to Seller the names and affiliations of the entity or person(s) entering 
the Property; (ii) conduct all Tests in a diligent, expeditious and safe manner and not allow any 
dangerous or hazardous conditions to occur on the Property; (iii) comply with applicable laws and 
governmental regulations in conducting such Tests; (iv) keep the Property free and clear of 
materialmen’s liens, lis pendens and other liens arising out of entry onto the Property for such Tests 
performed by or on behalf of Buyer; (v) Buyer to maintain, or Buyer to cause to be maintained by 
Buyer’s contractor(s), workers’ compensation insurance on all persons entering the Property for such 
Tests in the amounts required by the State of California; (vi) Buyer to maintain, or Buyer to cause to 
be maintained by Buyer’s contractor who will be entering the Property, commercial general liability 
insurance policy with a financially responsible insurance company (or as to Buyer its membership in 
a joint powers insurance authority with comparable coverage) covering any and all liability of Buyer 
and its agents, contractors, consultants and employees, with respect to or arising out of the Tests 
conducted at the Property, written on a per occurrence and not claims made basis in a combined 
single limit of not less than One Million Dollars ($1,000,000); and (vii) promptly repair any and all 
damage to the Property from such Tests caused by Buyer, its agents, employees, contractors, or 
consultants and return the Property to its original condition (subject to the Tests conducted) 
following Buyer’s entry.  Buyer shall indemnify, defend, and hold harmless Seller and Seller’s agents 
from and against any and all loss, cost, liability or expense (including reasonable attorneys’ fees) 
arising from the entry(ies) of Buyer, its agents, contractors, consultants, and employees upon the 
Property for and related to such entry and Tests or from Buyer’s failure to comply with the 
conditions to Buyer’s entry onto the Property for such Tests.  Such indemnity shall survive the Close 
of Escrow or the termination of this Agreement for any reason, but shall be limited to actions and 
inactions arising from and related to such entry onto the Property and/or the Tests. Notwithstanding 
anything to the contrary contained herein, the scope of any analysis which requires physical sampling 
or any other invasive or intrusive testing of all or any part of the Property shall be subject to:  (a) the 
prior written approval of Seller, which Seller may withhold or condition in its sole discretion, 
(b) Seller’s receipt of written evidence that Buyer has procured the insurance required pursuant to 
this Paragraph, and (c) the requirement that Buyer dispose of all such test samples in accordance with 
applicable law and at no cost or liability to Seller.  Nothing herein shall authorize any subsurface 
testing or drilling on the Property by Buyer or its environmental consultant unless specifically 
approved in writing by Seller, which Seller may condition or deny in its sole discretion. 

(b) Buyer Contact with Tenant.  Following the Effective Date and through the 
Closing Date, the Buyer or its representatives may contact the Tenant directly for any purpose, 
including discussions relating to the Lease, provided Buyer provides prior notice of any such contact 
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to Seller and reasonably cooperates with Seller to allow for Seller to have a representative participate 
in any such negotiations. 

6. Due Diligence Notices. 

(a) Buyer’s Due Diligence Notice.  Buyer shall notify Seller in writing on or 
before the date that is fifteen (15) days following the Effective Date (“Contingency Date” and the 
period between the Opening of Escrow and the Contingency Date shall be referred to as the 
“Contingency Period”), of Buyer’s approval or disapproval in its sole and absolute discretion of the 
Property Documents and of the condition of the Property as disclosed by the Tests (“Buyer’s Due 
Diligence Notice”).  Any disapproval shall state the matters objected to and the action Seller would 
be required to take to remediate or cure the objectionable matters to Buyer’s satisfaction. 

(i) Provided that Seller has delivered the Property Documents to Buyer 
within the time set forth in Section 4(a), Buyer’s failure to deliver the Buyer’s Due Diligence Notice 
on or before the Contingency Date shall be deemed Buyer’s disapproval of the Property Documents 
and condition of the Property.  In such event of Buyer’s failure to deliver its Buyer’s Due Diligence 
Notice, then such failure shall be deemed Buyer’s election to terminate this Agreement. 

(b) Seller’s Due Diligence Notice.  In the event Buyer timely delivers its Buyer’s 
Due Diligence Notice disapproving any Property Documents or any condition of the Property, Seller 
shall have ten (10) days from receipt of Buyer’s Due Diligence Notice to deliver written notice to 
Buyer (“Seller’s Due Diligence Response Notice”) of Seller’s election in its sole and absolute 
discretion to any of the following:  (i) decline to remediate all such conditions and to terminate 
Escrow and this Agreement; or (ii) correct and/or remediate certain (but not all) of the objectionable 
conditions at its sole cost prior to the Close of Escrow; or (iii) correct and/or remediate all 
objectionable conditions at its sole cost prior to the Close of Escrow.  

(i) If Seller’s Due Diligence Response Notice informs Buyer of Seller’s 
election to terminate Escrow (choice (i) in subsection (b) above) rather than remediate all or certain 
objectionable conditions, then this Agreement shall immediately terminate and the parties shall have 
no further rights or obligations hereunder.  Seller’s failure to deliver Seller’s Due Diligence Response 
Notice shall be deemed Seller’s election to terminate this Agreement (choice (i) of subsection (b) 
above) and the parties shall have no further rights or obligations hereunder. 

(ii) If Seller’s Due Diligence Response Notice informs Buyer of Seller’s 
election to correct certain of the objectionable conditions (choice (ii) in subsection (b) above), then 
Buyer shall have the right, by a second written notice delivered to Seller within five (5) days after 
Buyer’s receipt of Seller’s Due Diligence Response Notice, to agree to accept the Property subject to 
one or more of the objectionable conditions that Seller will not correct (“Buyer’s Second Due 
Diligence Notice”), which notice shall list the objectionable conditions remaining that Buyer is 
willing to accept, in which event Seller may elect, in its sole discretion, to either (A) accept Buyer’s 
Second Due Diligence Notice and proceed to correct the objectionable conditions listed in its notice 
and proceed with the sale of the Property to Buyer, with Buyer taking at the Close of Escrow subject 
to such remaining objectionable conditions without any adjustment to or credit against the Purchase 
Price (subject to Seller’s correction of certain conditions to be corrected as listed in Seller’s Due 
Diligence Response Notice), or (B) reject Buyer’s Second Due Diligence Notice and terminate the 
Escrow. 
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(A) If Seller accepts Buyer’s Second Due Diligence Notice, then 
the correction of and/or completion of the remediation or removal of objectionable conditions listed 
in the Seller’s Due Diligence Notice shall be deemed to be one of the Buyer’s Conditions Precedent 
to Closing under Section 7 below, and Buyer and Seller shall exercise good faith efforts to agree in 
writing on an extended Closing Date, if necessary, to allow those certain conditions to be corrected 
and completed. 

(iii) If Seller’s Due Diligence Response Notice informs Buyer of Seller’s 
election to correct all of the objectionable conditions (choice (iii) in subsection (b) above), then the 
completion of the correction and/or remediation or other removal of all objectionable conditions shall 
be deemed to be one of the Buyer’s Conditions Precedent to Closing under Section 7 below, and 
Buyer and Seller shall exercise good faith efforts to agree in writing on an extended Closing Date, if 
necessary, to allow all conditions to be corrected and completed. 

7. Conditions Precedent to Close of Escrow and Termination Rights. 

(a) Buyer’s Conditions Precedent.  The Closing and Buyer’s obligation to buy 
the Property and to consummate the transaction contemplated by this Agreement are subject to the 
timely satisfaction or written waiver of the following conditions precedent (collectively, “Buyer’s 
Conditions Precedent”) on or before the Closing Date or such earlier time as provided for herein, 
which are for Buyer’s benefit only. 

(i) No Termination as a Result of Buyer’s Due Diligence Review.  This 
Agreement shall not have terminated pursuant to Sections 3(b) or 6 as a result of Buyer’s review and 
inspection of title to, the Property Documents relating to, and the Tests on the Property. 

(ii) Buyer’s Title Policy.  The Title Company shall, upon payment of 
Title Company’s regularly scheduled premium, have agreed to provide Buyer’s Title Policy for the 
Property upon the Closing, in accordance with Section 3(a). 

(iii) Delivery of Documents.  Seller’s delivery of (A) all items and 
documents described in Section 8, (B) the list of contracts, leases, licenses, or other contractual rights 
or options to lease, purchase, or otherwise enjoy possession of the Property, in substantially the form 
attached hereto as Exhibit E, and (C) full, complete and correct copies of all contracts, leases, 
licenses or other contractual rights required to be listed and described by Seller in the form attached 
hereto as Exhibit E.  Seller acknowledges that Buyer shall have full right to review and approve or 
disapprove any and all Property Documents delivered by Seller to Buyer pursuant to Section 4(c) 
above, as a Buyer’s Condition Precedent to the Closing. 

(iv) Representations and Warranties.  All representations and warranties 
of Seller contained in this Agreement shall be true and correct in all respects as of the Effective Date 
and as of the Closing. 

(v) No Seller Default.  As of the Closing, there shall be no Seller Default 
under this Agreement. 

(vi) Termination of Agreements.  Except to the extent expressly disclosed 
in writing to Buyer (and approved by Buyer) in Exhibits D and E, Seller shall have terminated any 
and all contracts affecting and/or relating to the Property and any and all leases and licenses for space 



 

10 
 

at the Property other than the Lease.  Except to the extent expressly disclosed in writing to Buyer 
(and approved by Buyer) in Exhibits D and E, all tenants, licensees, or other occupants other than 
Tenant shall have permanently vacated the Property.  Seller shall cause to be removed and/or 
terminated, at Seller’s sole cost and expense, any and all contracts, agreements, leases, licenses and 
easements relating to and/or affecting the Property, except to the extent such instruments are 
permitted and approved by Buyer pursuant to Sections 3(b) and 6 above and as expressly disclosed to 
Buyer in Exhibits D and E. 

(b) Seller’s Conditions Precedent.  The Closing and Seller’s obligation to sell 
the Property and consummate the transaction contemplated by this Agreement are subject to the 
timely satisfaction or written waiver of the following conditions precedent (collectively, “Seller’s 
Conditions Precedent”) on or before the Closing Date or such earlier time as provided for herein, 
which are for Seller’s benefit only: 

(i) No Termination as a Result of Buyer’s Due Diligence Review.  This 
Agreement shall not have terminated pursuant to Section 3(b) or 6 as a result of Buyer’s review and 
inspection of title, the Property Documents, and the Property. 

(ii) No Buyer Default.  As of the Closing, there shall be no Buyer Default 
under this Agreement. 

(iii) Representations and Warranties.  All representations and warranties 
of Buyer contained in this Agreement shall be true and correct in all respects as of the Effective Date 
and as of the Closing. 

(iv) Delivery of Funds and Documents.  Buyer shall have delivered all 
funds and documents and other items described in Section 9. 

(v) Concurrent Closing of Adjacent Parcel.  Concurrent with the Closing, 
the Buyer shall acquire from Seller’s affiliate, B&AINV 2, LLC, fee title to the real property and 
improvements commonly known as 1227 S. Claudina Street, Anaheim, California. 

(c) Waiver.  Buyer may at any time or times, at its election in its sole and 
absolute discretion, waive any of the Buyer’s Conditions Precedent set forth in Section 7(a), but any 
such waiver shall be effective only if contained in a writing signed by Buyer and delivered to Seller 
and Escrow Holder.  Seller may at any time or times, at its election in its sole and absolute discretion, 
waive any of the Seller’s Conditions Precedent set forth in Section 7(b) above, but any such waiver 
shall be effective only if contained in a writing signed by Seller and delivered to Buyer and Escrow 
Holder. 

(d) Termination.  In the event that any of the Buyer’s Conditions Precedent set 
forth in Section 7(a) is not fulfilled by the Outside Closing Date, or such earlier time period as 
provided for herein or waived by Buyer pursuant to Section 7(c), and provided there is no Buyer 
Default under this Agreement, Buyer may at its option terminate this Agreement and the Escrow 
opened hereunder.  In the event any of the Seller’s Conditions Precedent set forth in Section 7(b) is 
not fulfilled by the Outside Closing Date, or such earlier time period as provided for herein or waived 
by Seller pursuant to Section 7(c), and provided there is no Seller Default under this Agreement, 
Seller may at its option terminate this Agreement and the Escrow opened hereunder.  
Notwithstanding the foregoing, if Escrow is not in a position to close due to a party’s failure to 
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deposit into Escrow any documents or funds required for the Closing of Escrow, the non-defaulting 
party shall not have the right to terminate this Agreement without first having given the defaulting 
party notice of the default and five (5) days to cure the default, with the understanding that it is the 
parties’ desire that this Agreement not terminate as a result of a technicality such as a party’s 
inadvertent failure to timely make a deposit of a document or money into Escrow.  No termination 
under this Agreement shall release either party then in default from liability for such default.  In the 
event this Agreement is terminated, (i) all documents and funds delivered by Seller to Buyer or 
Escrow Holder shall be returned immediately to Seller, provided there is no Seller Default, and 
likewise (ii) all documents and funds delivered by Buyer to Seller or Escrow Holder shall be returned 
immediately to Buyer. 

(i) If Escrow fails to close due to a party’s default or breach, the 
defaulting or breaching party shall pay all Escrow Cancellation Charges.  If Escrow fails to close for 
any other reason, each party shall pay one-half of all Escrow Cancellation Charges.  The term 
“Escrow Cancellation Charges” shall mean all fees, charges and expenses actually charged by 
Escrow Holder and the Title Company to the parties in connection with the cancellation of the 
Escrow and the title order, if any. 

8. Seller’s Deliveries to Escrow Holder.  At least two (2) business days prior to the 
Closing Date, except as to possession of the Property which shall be delivered as of Closing, Seller 
shall deposit or cause to be deposited with Escrow Holder the following items, duly executed and, 
where appropriate, acknowledged: 

(a) Seller’s Charges.  Immediately available funds in the amount necessary to 
pay Seller’s Charges as set forth in Section 11(a) herein; provided, however, that instead of 
depositing such funds into Escrow Seller shall have the right to have Seller’s Charges deducted from 
the sale proceeds due to Seller. 

(b) Grant Deed.  The Grant Deed in the form attached hereto as Exhibit B 
(“Grant Deed”), duly executed by Seller and acknowledged. 

(c) Bill of Sale.  The Bill of Sale, in the form attached hereto as Exhibit F (“Bill 
of Sale”), duly executed by Seller, as required by Section 2(d). 

(d) Tenant Estoppel.  The Tenant Estoppel in the form set forth in Exhibit H 
with all information filled in by Tenant and duly signed by Tenant. 

(e) Licenses, Certificates, and Permits.  To the extent the same are within the 
possession, custody or control of, Seller and are applicable and/or transferable to Buyer, all original 
licenses, certificates and permits pertaining to the Property and beneficial for, or necessary for, or 
affecting the use or occupancy thereof. 

(f) FIRPTA/Tax Exemption Forms.  Transferor’s Certification of Non Foreign 
Status in the form attached hereto as Exhibit C (“FIRPTA Certificate”) (unless Seller is a “foreign 
person,” as defined in Section 1445 in the Internal Revenue Code of 1986), together with any 
necessary tax withholding forms, and a duly executed California Form 593-C, as applicable 
(“California Exemption Certificate”). 



 

12 
 

(g) Authority.  Such proof of Seller’s authority and authorization to enter into 
this Agreement and to consummate this transaction as may be reasonably requested by Buyer and the 
Title Company. 

(h) Memorandum.  The Memorandum of Right of First Refusal in the form 
attached hereto as Exhibit I (the “Memorandum”), duly executed by Seller. 

(i) Further Documents or Items.  Any other documents or items reasonably 
required to cause the Closing of the transaction contemplated by this Agreement as determined by the 
Escrow Holder. 

9. Buyer’s Deliveries to Escrow.  At least two (2) business days prior to the Closing 
Date, Buyer shall deposit or cause to be deposited with Escrow Holder the following, each duly 
executed and acknowledged, by Buyer as appropriate: 

(a) Purchase Price.  The Purchase Price and additional funds necessary to pay 
Buyer’s Charges set forth in Section 11(b) herein.  In the event Seller does not qualify for an 
exemption from California withholding tax under Section 18662 of the California Revenue and 
Taxation Code, as evidenced by the delivery at Closing of the California Exemption Certificate duly 
executed by Seller, Title Company shall withhold three and one-third percent (3 1/3%) of the 
Purchase Price on behalf of Buyer for payment to the California Franchise Tax Board in accordance 
with Section 11(d) hereof.  In the event Seller is not exempt from such withholding or does not 
otherwise deliver the California Exemption Certificate at Closing, Buyer shall execute and deliver 
three (3) originals of California Form 597 to Title Company at or immediately after Closing. 

(b) Certificate of Acceptance.  One (1) original Certificate of Acceptance 
executed by Buyer to be attached to the Grant Deed. 

(c) Final Escrow Instructions.  Buyer’s final written Escrow instructions to 
close Escrow in accordance with the terms of this Agreement. 

(d) Memorandum.  The Memorandum, duly executed by Buyer. 

(e) Further Documents or Items.  Any other documents or items reasonably 
required to cause the Closing of the transaction contemplated by this Agreement as determined by the 
Escrow Holder. 

10. Tax Adjustment Procedure.  Escrow Holder is authorized and is instructed to 
comply with the following tax adjustment procedure: 

(a) Delinquent Taxes.  Pay and charge Seller for any unpaid delinquent property 
taxes and/or penalties and interest thereon, and for any delinquent assessments or bonds against the 
Property. 

(b) Proration.  Escrow is not to be concerned with proration of Seller’s taxes for 
the current fiscal year.  Seller’s prorata portion of taxes due at close of Escrow, shall be cleared and 
paid by Seller, outside Escrow, pursuant to provisions of Section 5082 through 5090 of the Revenue 
and Taxation Code of the State of California. 
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(c) Refund of Taxes.  After the Closing of the Escrow, Seller shall have the right 
in Seller’s sole discretion to apply to the Orange County Tax Collector for refund of any excess 
property taxes paid by Seller with respect to the Property, so long as no proration or credit for such 
taxes was provided to Seller through the Escrow.  This refund would apply to the period after the 
Closing Date and Buyer’s acquisition of the Property pursuant to Revenue and Taxation Code 
Section 5096.7.   

11. Escrow Holder Authorization.  Escrow Holder is authorized to and shall pay, 
charge and perform the following: 

(a) Seller Charges. 

(i) Removal of Title Exceptions.  If requested by Seller, pay and charge 
Seller for any amount necessary to cause the removal of any title matters that Seller agreed to remove 
pursuant to Section 3(b) and to convey fee simple, marketable title pursuant to the requirements of 
this Agreement. 

(ii) The charges set forth in this Section 11(a) are herein referred to as the 
“Seller’s Charges.” 

(b) Buyer Charges.  Pay and charge Buyer for the Escrow fees, all charges for 
recording the Grant Deed and Memorandum, any documentary transfer taxes, and Buyer’s Title 
Policy (collectively, “Buyer’s Charges”). 

(c) Proration of Revenues and Expenses.  All revenues (including, but not 
limited to, rent collected under the Lease and fees collected under any other agreements relating to 
the Property) and expenses relating to the Property (including, but not limited to, utility costs and 
expenses, water charges and sewer rents and refuse collection charges) shall be prorated as of the 
Closing Date (collectively, the “Prorations”).  Not less than five (5) business days prior to the 
Closing, Seller shall deliver to Buyer a tentative schedule of prorations for Buyer’s approval 
(“Proration and Expense Schedule”).  If any prorations made under this Section shall require final 
adjustment after the Closing, then the parties shall make the appropriate adjustments promptly when 
accurate information becomes available and either party hereto shall be entitled to an adjustment to 
correct the same.  Any corrected or adjusted proration shall be paid promptly in cash to the party 
entitled thereto. 

(d) Tax Requirements.  Escrow Holder shall prepare and file with all 
appropriate governmental or taxing authorities a uniform settlement statement, closing statement, tax 
withholding forms including an IRS 1099 S form, and be responsible for withholding taxes, if any 
such forms and/or withholding is provided for or required by law. 

(i) California Withholding.  In the event Seller does not qualify for an 
exemption from California withholding tax under Section 18662 of the California Revenue and 
Taxation Code (“Tax Code”) as evidenced by the delivery to Buyer at Closing of the California 
Exemption Certificate duly executed by Seller, (i) Escrow Holder shall withhold three and one-third 
percent (3 1/3%) of the Purchase Price on behalf of Buyer at Closing for payment to the California 
Franchise Tax Board in accordance with the Tax Code, (ii) Buyer shall deliver three (3) duly 
executed originals of California Form 597 to Escrow Holder at or immediately after Closing, (iii) two 
(2) executed originals of California Form 597 shall be delivered by Escrow Holder to Seller, and 
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(iv) on or before the 20th day of the month following the month title to the Property is transferred to 
Buyer (as evidenced by the recording of the Grant Deed), Escrow Holder shall remit such funds 
withheld from the Purchase Price, together with one (1) executed original of California Form 597 to 
the California Franchise Tax Board on behalf of Buyer.  Buyer and Seller hereby appoint Escrow 
Holder as a reporting entity under the Tax Code, authorized to withhold and remit the withholding 
tax contemplated under the Tax Code, together with such other documents required by the Tax Code 
(including, without limitation, California Form 597), to the California Franchise Tax Board. 

(ii) FIRPTA Withholding.  Unless Seller is not a “foreign person” under 
the Foreign Investment in Real Property Transfer Act or an exemption applies, the Escrow Holder 
shall deduct and withhold from Seller’s proceeds ten percent (10%) of the gross sales price and shall 
otherwise comply with all applicable provisions of the Foreign Investment in Real Property Act and 
any similar state act.  Seller agrees to execute and deliver Exhibit C, as directed by Escrow Holder, or 
any instrument, affidavit, and statement, and to perform any act reasonably necessary to comply with 
the provisions of the Foreign Investment in Real Property Act and any similar state act and regulation 
promulgated thereunder. 

(e) Closing Statement.  Escrow Holder is instructed to prepare and provide 
copies of a proposed closing statement and thereafter the final closing statement (“Closing 
Statement”) to both Seller and Buyer.  Escrow Holder shall deliver the estimated Closing Statement 
to Seller and Buyer no later than three (3) business days prior to the Closing Date. 

(f) Escrow Holder Responsibility.  The responsibility of the Escrow Holder 
under this Agreement is limited to Sections 1 through 12, and 18(b) and (c), and to its liability under 
any policy of title insurance issued in regard to this transaction. 

12. Closing Procedure.  On the Closing Date, and provided all of the Buyer’s 
Conditions Precedent and Seller’s Conditions Precedent set forth in Sections 7(a) and 7(b) of this 
Agreement have been satisfied or waived in writing by the appropriate party (per Section 7(c)), 
Escrow Holder shall immediately close Escrow in the manner and order provided below. 

(a) Recording.  Escrow Holder shall cause the Grant Deed and Memorandum to 
be recorded pursuant to applicable law in Orange County and obtain conformed copies thereof for 
distribution to Buyer and Seller. 

(b) Disburse Funds.  Escrow Holder shall debit or credit (as provided herein) all 
charges to Buyer and Seller and withhold funds pursuant to Section 11.  The Purchase Price (less any 
amounts required to be withheld as provided in Section 11(d)) shall be distributed by check or wire 
transfer as instructed by Seller (and, in such event, in accordance with such instructions). 

(c) Documents to Seller.  Escrow Holder shall deliver to Seller, a conformed 
copy of the Grant Deed and Memorandum, and a copy of each other document deposited into Escrow 
by Buyer pursuant hereto. 

(d) Documents to Buyer.  Escrow Holder shall deliver to Buyer the original 
FIRPTA Certificate, the original California Exemption Certificate (as applicable), a conformed copy 
of the Grant Deed and Memorandum, the Proforma Title Policy, and each other document (or copies 
thereof) deposited into Escrow by Seller pursuant hereto, including, without limitation, those 
documents referenced in Section 8. 
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(e) Title Company.  Escrow Holder shall cause the Title Company to issue the 
Buyer’s Title Policy to Buyer. 

(f) Closing Statement.  Escrow Holder shall forward to both Buyer and Seller a 
separate accounting of all funds received and disbursed for each party in the form of the Closing 
Statement prepared pursuant to Section 11(e). 

(g) Informational Reports.  Escrow Holder shall file any informational reports 
required by Internal Revenue Code Section 6045(e), as amended. 

(h) Possession.  Subject to the Lease, possession of the Property shall be 
delivered to Buyer at the Closing. 

13. Representations and Warranties. 

(a) Seller’s Representations and Warranties.  In consideration of Buyer 
entering into this Agreement and as an inducement to Buyer to purchase the Property, Seller makes 
the following representations and warranties as of the Effective Date and as of the Closing, each of 
which is material and is being relied upon by Buyer (and the truth and accuracy of which shall 
constitute a condition precedent to Buyer’s obligations hereunder), and all of which shall survive 
Closing for a period of nine (9) months: 

(i) Seller has the legal power, right and authority to enter into this 
Agreement and the instruments referenced herein, and to consummate the transaction contemplated 
hereby. 

(ii) All requisite action (corporate, trust, partnership or otherwise) has 
been taken by Seller in connection with entering into this Agreement and the instruments referenced 
herein; and, by the Closing, all such necessary action will have been taken to authorize the 
consummation of the transaction contemplated hereby.  By the Closing no additional consent of any 
individual, director, manager, shareholder, partner, member, trustee, trustor, beneficiary, creditor, 
investor, judicial or administrative body, governmental authority or other party shall be required for 
Seller to consummate the transaction contemplated by this Agreement. 

(iii) The individual(s) executing this Agreement and the instruments 
referenced herein on behalf of Seller have the legal power, right and actual authority to bind Seller to 
the terms and conditions hereof and thereof. 

(iv) Neither the execution or delivery of this Agreement or the documents 
or instruments referenced herein, nor incurring the obligations set forth herein, nor the consummation 
of the transaction contemplated herein, nor compliance with the terms of this Agreement or the 
documents or instruments referenced herein or therein conflict with or result in the material breach of 
any terms, conditions or provisions of, or constitute a default under, any bond, note or other evidence 
of indebtedness or any contract, indenture, mortgage, deed of trust, loan, lease or other agreement or 
instrument to which Seller is a party. 

(v) To the best of Seller’s actual or constructive knowledge, there are no 
actions, suits, claims, legal proceedings, or any other proceedings affecting the Property or any 



 

16 
 

portion thereof, at law, or in equity before any court or governmental agency, domestic or foreign, 
except as disclosed in writing to Buyer prior to the Effective Date. 

(vi) To the best of Seller’s actual or constructive knowledge, there are no 
actions or proceedings pending or threatened against Seller, before any court or administrative agent 
in any way connected with or relating to the Property, or affecting Seller’s ability to fulfill all of its 
obligations under this Agreement, except as disclosed in writing to Buyer prior to the Effective Date. 

(vii) Seller has made no written commitments to or agreements with any 
governmental authority or agency materially and adversely affecting the Property, or any part 
thereof, or any interest therein, which will survive the Closing not disclosed to Buyer in writing.  
Seller has entered into no written agreement with any taxing or assessing authority respecting the 
imposition or deferment of any taxes or assignments respecting the Property not disclosed to Buyer 
in writing prior to the Effective Date. 

(viii) To the best of Seller’s actual or constructive knowledge, Seller is not 
in default of its obligations under any contract, agreement or instrument to which Seller is a party 
pertaining to the Property, including the Lease, which contract, agreement or instrument will survive 
the Closing. 

(ix) To Seller’s actual knowledge, Seller has not withheld from Buyer or 
prevented Buyer from reviewing any books, records or other documents in Seller’s possession or 
under Seller’s control (other than the Excluded Materials) that may reasonably be expected to have a 
material adverse impact on the financial or operational nature of the Property. 

(x) Except as revealed in the Proforma Title Policy and the Property 
Documents delivered to Buyer by Seller, or as listed in Exhibit D attached hereto, to Seller’s actual 
knowledge, (i) there are not any written or oral contracts, leases, licenses, or contractual rights or 
options to lease, purchase, or otherwise enjoy possession, rights or interest of any nature in and to the 
Property or any part thereof that will survive the Closing, and (ii) no person other than the Tenant 
under the Lease shall have any right of possession to the Property or any part thereof as of the 
Closing. 

(xi) Seller has not agreed to sell the Property or control to sell the 
Property to any entity other than Buyer. 

(xii) Until the Closing, Seller shall, upon learning of any fact or condition, 
which would cause any of the warranties and representations in the section not to be true as of the 
close of Escrow, immediately give written notice of such fact or condition to Buyer. 

As used herein, the term “actual knowledge” shall mean the actual, current 
knowledge of Mark Schurgin, but shall not impose any duty of investigation or inquiry and the term 
“constructive knowledge” shall mean implied knowledge due to any notice or other document 
addressed to and evidenced to have been sent to Seller, and any other document in the Seller’s 
possession and control.  In no event shall Mark Schurgin have any personal liability under this 
Agreement. 

(b) Subsequent Changes to Seller’s Representations and Warranties.  If, 
prior to the Closing, Buyer or Seller should learn, discover or become aware of any existing or new 
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item, fact or circumstance which renders a representation or warranty of Seller set forth herein 
incorrect or untrue in any respect (collectively, the “Seller Representation Matter”), then the party 
who has learned, discovered or become aware of such Seller Representation Matter shall promptly 
give written notice thereof to the other party and Seller’s representations and warranties shall be 
automatically limited to account for the Seller Representation Matter.  Buyer shall have the right to 
approve or disapprove any such change and to terminate this Agreement by written notice to Seller if 
Buyer reasonably disapproves any such change; provided, however Seller shall first have the 
opportunity to cure the Seller Representation Matter.  If Buyer does not elect to terminate this 
Agreement, Seller’s representation shall be qualified by such Seller Representation Matter and Seller 
shall have no obligation to Buyer for such Seller Representation Matter. 

(c) Buyer’s Representations and Warranties.  In consideration of Seller 
entering into this Agreement and as an inducement to Seller to sell the Property, Buyer makes the 
following representations and warranties as of the date hereof and at and as of the Closing, each of 
which is material and is being relied upon by Seller, the truth and accuracy of which shall constitute a 
condition precedent to Seller’s obligations hereunder, and all of which shall survive Closing: 

(i) Buyer has the legal power, right and authority to enter into this 
Agreement and the instruments referenced herein, and to consummate the transaction contemplated 
hereby pursuant to the terms of this Agreement, subject to this representation not becoming effective 
unless, until, and subject to this Agreement being placed on an agenda of the Buyer’s governing 
board for consideration and action at a duly noticed, open public meeting of the Buyer’s governing 
board, and, if approved, then such representation shall be effective as of the Effective Date.  Buyer’s 
execution of this Agreement on or after the Effective Date shall be conclusive evidence that Buyer’s 
governing board has approved this Agreement at a duly noticed, open public meeting. 

(ii) As of the Effective Date, all requisite governmental action has been 
taken by Buyer in connection with entering into this Agreement and the instruments referenced 
herein; and, by the Closing, all such necessary action will have been taken to authorize the 
consummation of the transaction contemplated hereby.  By the Closing Date, no additional consent 
of any individual, judicial or administrative body, governmental authority or other party shall be 
required for Seller to consummate the transaction contemplated by this Agreement, subject to no 
material change in the terms or provisions hereof. 

(iii) As of the Effective Date, the individuals executing and attesting this 
Agreement and the instruments referenced herein on behalf of Buyer have the legal power, right and 
actual authority to bind Buyer to the terms and conditions hereof and thereof. 

(iv) Neither the execution and delivery of this Agreement and the 
documents and instruments referenced herein, nor incurring the obligations set forth herein, nor the 
consummation of the transaction contemplated herein, nor compliance with the terms of this 
Agreement and the documents and instruments referenced herein conflict with or result in the 
material breach of any terms, conditions or provisions of, or constitute a default under, any bond, 
note or other evidence of indebtedness or any contract, indenture, mortgage, deed of trust, loan, 
partnership agreement, lease or other agreement or instrument to which Buyer is a party or by which 
any of Buyer’s properties are bound. 

(d) Subsequent Changes to Buyer’s Representations and Warranties.  If, 
prior to the Closing, Seller or Buyer should learn, discover or become aware of any existing or new 
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item, fact or circumstance which renders a representation or warranty of Buyer set forth herein 
incorrect or untrue in any respect (collectively, the “Buyer’s Representation Matter”), then the party 
who has learned, discovered or become aware of such Buyer’s Representation Matter shall promptly 
give written notice thereof to the other party and Buyer’s representations and warranties shall be 
automatically limited to account for the Buyer’s Representation Matter.  Seller shall have the right to 
approve or disapprove any such change and to terminate this Agreement by written notice to Buyer if 
Seller reasonably disapproves any such change; provided, however Buyer shall first have the 
opportunity to cure the Buyer’s Representation Matter.  If Seller does not elect to terminate this 
Agreement, Buyer’s representation shall be qualified by such Buyer’s Representation Matter and 
Buyer shall have no obligation to Seller for such Buyer’s Representation Matter. 

14. Conveyance of Property in its Existing Condition.  AS A MATERIAL 
INDUCEMENT TO THE EXECUTION AND DELIVERY OF THIS AGREEMENT BY SELLER 
AND THE PERFORMANCE BY SELLER OF ITS DUTIES AND OBLIGATIONS HEREUNDER, 
BUYER DOES HEREBY ACKNOWLEDGE AND AGREE, TO AND WITH THE SELLER, 
THAT, (A) EXCEPT AS EXPRESSLY SET FORTH IN PARAGRAPH 13(a) AND FOR THE 
DURATION THEREOF, BUYER IS PURCHASING THE PROPERTY IN AN “AS-IS” AND 
“WHERE IS” CONDITION, WITH ALL FAULTS, AS OF THE DATE OF THE CLOSE OF 
ESCROW WITH RESPECT TO ANY FACTS, CIRCUMSTANCES, CONDITIONS AND 
DEFECTS; (B) SELLER HAS NO OBLIGATION TO REPAIR OR CORRECT ANY SUCH 
FACTS, CIRCUMSTANCES, CONDITIONS OR DEFECTS OR COMPENSATE BUYER FOR 
SAME; (C) BY THE CLOSE OF ESCROW, BUYER SHALL HAVE UNDERTAKEN ALL SUCH 
PHYSICAL INSPECTIONS AND EXAMINATIONS OF THE PROPERTY AS BUYER DEEMS 
NECESSARY OR APPROPRIATE UNDER THE CIRCUMSTANCES, AND THAT BASED 
UPON SAME, BUYER IS AND WILL BE RELYING STRICTLY AND SOLELY UPON SUCH 
INSPECTIONS AND EXAMINATIONS AND THE ADVICE AND COUNSEL OF ITS AGENTS 
AND OFFICERS (AND NOT UPON ANY REPRESENTATIONS OR WARRANTIES OF 
SELLER), AND BUYER IS AND WILL BE FULLY SATISFIED THAT THE PURCHASE PRICE 
IS FAIR AND ADEQUATE CONSIDERATION FOR THE PROPERTY; (D) EXCEPT AS 
EXPRESSLY SET FORTH IN PARAGRAPH 13(a) AND FOR THE DURATION THEREOF, 
SELLER IS NOT MAKING AND HAS NOT MADE ANY WARRANTY OR REPRESENTATION 
WITH RESPECT TO ALL OR ANY PART OF THE PROPERTY (INCLUDING, BUT NOT 
LIMITED TO, ANY MATTERS CONTAINED IN DOCUMENTS MADE AVAILABLE OR 
DELIVERED TO BUYER IN CONNECTION WITH THIS AGREEMENT), AND ANY 
WARRANTY OR REPRESENTATION MADE IN PARAGRAPH 13(a) HAS NOT BEEN MADE 
AS AN INDUCEMENT TO BUYER TO ENTER INTO THIS ESCROW AND THEREAFTER TO 
PURCHASE THE PROPERTY; (E) IN FURTHERANCE OF, AND NOT IN LIMITATION OF, 
THE FOREGOING, EXCEPT AS SET FORTH IN PARAGRAPH 13(a), SELLER HAS AND 
HEREBY SPECIFICALLY DISCLAIMS, AND NEITHER IT NOR ANY OTHER PERSON IS 
MAKING, ANY REPRESENTATION, WARRANTY, ASSURANCE, PROMISE, COVENANT, 
AGREEMENT OR GUARANTY WHATSOEVER TO BUYER AND NO WARRANTIES, 
REPRESENTATIONS, ASSURANCES, PROMISES, COVENANTS, AGREEMENTS OR 
GUARANTEES OF ANY KIND OR CHARACTER, WHETHER EXPRESS OR IMPLIED, ORAL 
OR WRITTEN, ARE MADE BY SELLER OR RELIED UPON BY BUYER WITH RESPECT TO 
THE PROPERTY (OR ANY PORTION THEREOF), THE STATUS OF TITLE TO OR THE 
MAINTENANCE, REPAIR, CONDITION, DESIGN, LEASING OR MARKETABILITY OF THE 
PROPERTY, OR ANY PORTION THEREOF; (F) THE FOREGOING DISCLAIMERS OF 
REPRESENTATIONS, WARRANTIES, ASSURANCES, PROMISES, COVENANTS, 
AGREEMENTS AND GUARANTEES, SUBJECT TO PARAGRAPH 13(a), INCLUDE, BUT ARE 
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NOT LIMITED TO, DISCLAIMERS IN CONNECTION WITH, AND/OR WITH RESPECT TO, 
THE FOLLOWING MATTERS (ALL OF WHICH ARE HEREBY SPECIFICALLY 
DISCLAIMED BY SELLER, AND ALL OF WHICH BUYER HEREBY ACKNOWLEDGES IT IS 
NOT RELYING UPON):  (I) ANY IMPLIED OR EXPRESS WARRANTY OF 
MERCHANTABILITY OR MARKETABILITY, (II) ANY IMPLIED OR EXPRESS WARRANTY 
OF HABITABILITY OR FITNESS FOR A PARTICULAR PURPOSE, (III) ANY IMPLIED OR 
EXPRESS WARRANTY OF CONFORMITY TO MODELS OR SAMPLES OF MATERIALS, 
(IV) ANY RIGHTS OF BUYER UNDER APPROPRIATE STATUTES TO CLAIM DIMINUTION 
OF CONSIDERATION, (V) ANY CLAIM BY BUYER FOR DAMAGES BECAUSE OF 
DEFECTS, WHETHER KNOWN OR UNKNOWN, NOW OR HEREAFTER EXISTING, WITH 
RESPECT TO THE IMPROVEMENTS OR THE PERSONAL PROPERTY RELATING TO THE 
PROPERTY, (VI) THE FINANCIAL CONDITION OR PROSPECTS OF THE PROPERTY AND, 
(VII) LEASES OR OCCUPANCY AGREEMENTS WITH RESPECT TO THE PROPERTY OR 
THE ABILITY TO LEASE THE PROPERTY OR ANY PORTION THEREOF, (VIII) THE 
COMPLIANCE OR LACK THEREOF OF THE PROPERTY OR ANY PORTION THEREOF (OR 
THE OPERATION THEREOF) WITH GOVERNMENTAL OR QUASI-GOVERNMENTAL 
LAWS, RULES, ORDINANCES OR REGULATIONS (INCLUDING, WITHOUT LIMITATION, 
ANY ZONING LAWS, ORDINANCES OR REQUIREMENTS), (IX) THE NATURE, QUALITY 
OR PHYSICAL CONDITION OF THE PROPERTY, (X) THE CONSTRUCTION OF THE 
IMPROVEMENTS OR WHETHER THERE EXISTS ANY CONSTRUCTION DEFECTS 
THEREIN, (XI) THE WATER, SOIL AND GEOLOGY OF THE PROPERTY OR RELATING 
THERETO, (XII) THE INCOME TO BE DERIVED FROM THE PROPERTY, (XIII) THE 
SUITABILITY OF THE PROPERTY FOR ANY AND ALL ACTIVITIES AND USES WHICH 
BUYER MAY CONDUCT THEREON, (XIV) THE COMPLIANCE OF OR BY THE PROPERTY 
(OR THE OPERATION THEREOF) WITH ANY LAWS, RULES, ORDINANCES OR 
REGULATIONS OF ANY OTHER BODY HAVING JURISDICTION THEREOVER, (XV) THE 
STATUS OR CONDITION OF ENTITLEMENTS PERTAINING TO THE PROPERTY, 
(XVI) ANY MATTER REGARDING TERMITES OR WASTES, AS DEFINED BY THE U.S. 
ENVIRONMENTAL PROTECTION AGENCY REGULATIONS AT 40 C.F.R., (XV) ANY 
MATTERS RELATING TO HAZARDOUS MATERIALS, HAZARDOUS SUBSTANCES OR 
ENVIRONMENTAL LAWS, RULES, REGULATIONS OR REQUIREMENTS, AND (XVI) THE 
ADEQUACY OF PARKING IN CONNECTION WITH THE PROPERTY, AND (G) BY REASON 
OF ALL OF THE FOREGOING, EXCEPT AS PROVIDED IN PARAGRAPH 13(a) AND 
PARAGRAPH 16, BUYER SHALL ASSUME THE FULL RISK OF ANY LOSS OR DAMAGE 
OCCASIONED BY ANY FACT, CIRCUMSTANCE, CONDITION OR DEFECT PERTAINING 
TO THE PROPERTY, INCLUDING WITHOUT LIMITATION THE PRESENCE OF ANY 
ASBESTOS CONTAINING MATERIAL, HAZARDOUS, TOXIC OR RADIOACTIVE WASTE, 
SUBSTANCE OR MATERIALS IN, ON, UNDER OR ABOUT THE PROPERTY, AND BUYER 
HEREBY EXPRESSLY AND UNCONDITIONALLY WAIVES AND RELEASES SELLER AND 
ALL OF ITS PARENTS, SUBSIDIARIES, AFFILIATES AND PARTNERSHIPS, OFFICERS, 
DIRECTORS, PROPERTY MANAGERS, ASSET MANAGERS, MANAGERS, 
SHAREHOLDERS, PARTNERS, MEMBERS, REPRESENTATIVES, AGENTS AND 
EMPLOYEES, AND THEIR RESPECTIVE SUCCESSORS, HEIRS AND ASSIGNS AND EACH 
OF THEM (INDIVIDUALLY AND COLLECTIVELY, THE “RELEASED PARTIES”) FROM 
ANY AND ALL RIGHTS AND CLAIMS AGAINST SELLER AND/OR THE RELEASED 
PARTIES WITH RESPECT TO THE PROPERTY OR MATTERS RELATING TO THE 
PROPERTY (INCLUDING WITHOUT LIMITATION EXCEPT AS PROVIDED IN 
PARAGRAPH 16 (I) THE CONDITION, VALUATION, MARKETABILITY OR UTILITY OF 
THE PROPERTY, (II) IN CONNECTION WITH ANY LEASES OR OCCUPANCY 
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AGREEMENTS RELATING TO THE PROPERTY, (III) ANY RIGHTS OF BUYER UNDER THE 
STATE OR FEDERAL COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION 
AND LIABILITY ACT, AS AMENDED FROM TIME TO TIME, ANY OTHER 
ENVIRONMENTAL OR HAZARDOUS MATERIAL LAWS OR OTHER SIMILAR LAWS, 
(IV) IN CONNECTION WITH LATENT, PATENT, ALLEGED OR ACTUAL DESIGN OR 
CONSTRUCTION DEFICIENCIES OR DEFECTS (WHETHER RESULTING FROM ANY ACTS 
OR OMISSIONS OF SELLER, ANY SELLER PARTY, ANY PRIOR OWNER OF ALL OR ANY 
PORTION OF THE PROPERTY, OR ANY OTHER PARTY), AND (VI) ANY OTHER 
MATTERS REFERENCED IN THIS SECTION 14).  BUYER ACKNOWLEDGES AND AGREES 
THAT THE FOREGOING WAIVER AND RELEASE INCLUDES ALL RIGHTS AND CLAIMS 
OF BUYER (AND ANY PERSON OR ENTITY CLAIMING BY, OR THROUGH, BUYER) 
AGAINST SELLER AND/OR ANY OTHER RELEASED PARTIES PERTAINING TO THE 
PROPERTY, WHETHER HERETOFORE OR NOW EXISTING OR HEREAFTER ARISING, OR 
WHICH COULD, MIGHT, OR MAY BE CLAIMED TO EXIST, OF WHATEVER KIND OR 
NATURE, WHETHER KNOWN OR UNKNOWN, SUSPECTED OR UNSUSPECTED, 
LIQUIDATED OR UNLIQUIDATED, EACH AS THOUGH FULLY SET FORTH HEREIN AT 
LENGTH, WHICH IN ANY WAY ARISE OUT OF, OR ARE CONNECTED WITH, OR RELATE 
TO, THE PROPERTY.  SUBJECT TO PARAGRAPH 13(a) THIS RELEASE INCLUDES 
CLAIMS OF WHICH BUYER IS PRESENTLY UNAWARE OF WHICH BUYER DOES NOT 
PRESENTLY SUSPECT TO EXIST WHICH, IF KNOWN BY BUYER, WOULD MATERIALLY 
AFFECT BUYER’S RELEASE TO SELLER AND/OR THE OTHER RELEASED PARTIES.  IN 
CONNECTION AND TO THE EXTENT PERMITTED BY LAW, BUYER HEREBY AGREES, 
REPRESENTS AND WARRANTS THAT BUYER REALIZES AND ACKNOWLEDGES THAT 
FACTUAL MATTERS NOW UNKNOWN TO IT MAY HAVE GIVEN OR MAY HEREAFTER 
GIVE RISE TO CAUSES OF ACTION, CLAIMS, DEMANDS, DEBTS, CONTROVERSIES, 
DAMAGES, COSTS, LOSSES AND EXPENSES WHICH ARE PRESENTLY UNKNOWN, 
UNANTICIPATED AND UNSUSPECTED, AND BUYER FURTHER AGREES, REPRESENTS 
AND WARRANTS THAT THE WAIVERS AND RELEASES HEREIN HAVE BEEN 
NEGOTIATED AND AGREED UPON IN LIGHT OF THAT REALIZATION AND THAT 
BUYER NEVERTHELESS HEREBY INTENDS TO RELEASE, DISCHARGE AND ACQUIT 
SELLER AND THE OTHER RELEASED PARTIES FROM ANY SUCH UNKNOWN CAUSES 
OF ACTION, CLAIMS, DEMANDS, DEBTS, CONTROVERSIES, DAMAGES, COSTS, LOSSES 
AND EXPENSES. THE FOREGOING WAIVERS AND RELEASES BY BUYER SHALL 
SURVIVE (A) THE CLOSING AND THE RECORDATION OF THE DEED, AND SHALL NOT 
BE DEEMED MERGED INTO THE DEED UPON ITS RECORDATION, AND/OR (B) ANY 
TERMINATION OF THIS AGREEMENT. 

BUYER EXPRESSLY WAIVES THE BENEFITS OF SECTION 1542 OF THE 
CALIFORNIA CIVIL CODE, WHICH PROVIDES AS FOLLOWS: 

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS THAT THE 
CREDITOR OR RELEASING PARTY DOES NOT KNOW OR SUSPECT TO 
EXIST IN HIS OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE 
AND THAT, IF KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY 
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR OR RELEASED 
PARTY. 

_________________ 
BUYER’S INITIALS 
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15. Seller’s Covenants during Escrow Period. 

(a) New Liens or Encumbrances.  Seller shall not further encumber or place 
any further liens or encumbrances on the Property from the Effective Date and during the Escrow 
period to the Closing Date without the express, prior written authorization of Buyer in its sole and 
complete discretion.  Further, if the Buyer does consent to a new lien or encumbrance, then such lien 
or encumbrance on the Property shall not survive the Closing Date, including, but not limited to, 
right of entry, covenants, conditions, restrictions, easements, liens, options to purchase, options to 
lease, leases, tenancies, or other possessory interests or rights of use or rights of entry relating to or 
affecting the Property without the prior written consent of Buyer which consent may be withheld by 
Buyer in its sole and complete discretion.  As of the Effective Date, Seller agrees not to enter into 
any leases, licenses or easements in the Property (or any part thereof), or grant any other rights of 
access, use or occupancy to the Property (or any part thereof) without the prior written approval of 
Buyer, which may be granted or denied in Buyer’s sole and complete discretion. 

(b) Hazardous Materials.  Seller shall not cause or permit the presence, use, 
generation, release, discharge, storage, or disposal of any Hazardous Materials on, under, in, or 
about, or the transportation of any Hazardous Materials to or from, the Property; provided, however, 
the foregoing shall not apply to Hazardous Materials that migrate onto the Property from other 
property or from sources other than Seller or a party acting under the direction or control of Seller.  
Seller shall comply with all applicable Environmental Laws in Seller’s use, ownership and operation 
of the Property. 

(i) As used in this Agreement, the term “Hazardous Materials” or 
“Hazardous Material” shall mean any substance, material, or waste which is or becomes,  regulated 
by any local governmental authority, the State, or the United States Government, including, but not 
limited to, any material or substance which is (i) defined as a “hazardous waste,” “extremely 
hazardous waste,” or “restricted hazardous waste” under Sections 25115, 25117 or 25122.7, or listed 
pursuant to Section 25140 of the California Health and Safety Code, Division 20, Chapter 6.5 
(Hazardous Waste Control Law), (ii) defined as a “hazardous substance” under Section 25316 of the 
California Health and Safety Code, Division 20, Chapter 6.8 (Carpenter-Presley-Tanner Hazardous 
Substance Account Act), (iii) defined as a “hazardous material,” “hazardous substance,” or 
“hazardous waste” under Section 25501 of the California Health and Safety Code, Division 20, 
Chapter 6.95 (Hazardous Materials Release Response Plans and Inventory), (iv) defined as a 
“hazardous substance” under Section 25281 of the California Health and Safety Code, Division 20, 
Chapter 6.7 (Underground Storage of Hazardous Substances), (v) petroleum, (vi) friable asbestos, 
(vii) lead based paint (viii) polychlorinated biphenyls, (ix) methyl tertiary butyl ether, (x) designated 
as “hazardous substances” pursuant to Section 311 of the Clean Water Act (33 U.S.C. §1317), 
(xi) defined as a “hazardous waste” pursuant to Section 1004 of the Resource Conservation and 
Recovery Act, 42 U.S.C. §§6901, et seq. (42 U.S.C. §6903) or (xii) defined as “hazardous 
substances” pursuant to Section 101 of the Comprehensive Environmental Response, Compensation, 
and Liability Act, 42 U.S.C. §§9601, et seq. 

(ii) As used in this Agreement, the term “Environmental Laws” shall 
mean any state or local law, statute, ordinance or regulation pertaining to environmental regulation, 
contamination or cleanup of any Hazardous Materials, including, without limitation: (i) Sections 
25115, 25117, 25122.7 or 25140 of the California Health and Safety Code, Division 20, Chapter 6.5 
(Hazardous Waste Control Law), (ii) Section 25316 of the California Health and Safety Code, 
Division 20, Chapter 6.8 (Carpenter-Presley-Tanner Hazardous Substance Account Act), (iii) Section 
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25501 of the California Health and Safety Code, Division 20, Chapter 6.95 (Hazardous Materials 
Release Response Plans and Inventory), (iv) Section 25281 of the California Health and Safety Code, 
Division 20, Chapter 6.7 (Underground Storage of Hazardous Substances), (v) Section 311 of the 
Clean Water Act (33 U.S.C. Section 1317), (vi) Section 1004 of the Resource Conservation and 
Recovery Act, 42 U.S.C. Sections 6901 et seq. (42 U.S.C. Section 6903), (vii) Section 101 of the 
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. Sections 9601 
et seq., or (viii) any state or federal lien or “superlien” law, any environmental cleanup statute or 
regulation, or any permit, approval, authorization, license, variance or permission required by any 
governmental authority having jurisdiction. 

16. Hazardous Materials.  Seller shall be subject to responsibilities and liabilities 
concerning the presence of Hazardous Materials on the Property to the extent, if any, that the 
doctrine of equitable implied indemnity is applicable as a matter of law or equity. 

17. Default and Remedies. 

(a) Seller Default.  The term “Seller Default” shall mean Seller’s failure to 
timely perform a material obligation of Seller under this Agreement within five (5) business days 
following written notice from Buyer describing Seller’s failure to perform.  In the event of a Seller 
Default, Buyer, as its sole and exclusive remedies:  (i) may terminate this Agreement, or (ii) shall be 
entitled to the remedy of specific performance, which action must be commenced by Buyer within 
nine (9) months of the scheduled Outside Closing Date. 

(b) Buyer Default.  The term “Buyer Default” shall mean Buyer’s failure to 
timely perform a material obligation of Buyer under this Agreement within five (5) business days 
following written notice from Seller describing Buyer’s failure to perform.  In the event of a Buyer 
Default, Seller, as its sole and exclusive remedy, may terminate this Agreement.   

18. Like Kind Exchange.  Buyer acknowledges and agrees that Seller may elect to 
exchange the Property (“Like Kind Exchange”) in a transaction intended to qualify as a tax-free 
exchange under Section 1031 or 1033 of the Internal Revenue Code of 1986, as amended from time 
to time, and any regulations, rulings and guidance issued by the Internal Revenue Service 
(collectively, the “Code”).  If Seller elects to effect a Like Kind Exchange pursuant to this Section, 
Seller shall provide written notice of such fact to Buyer prior to Closing.  During the three (3) year 
period following the Closing, Buyer shall execute and deliver such documents as may be required to 
complete the transactions contemplated by the Like Kind Exchange which are in form and substance 
reasonably acceptable to Buyer, and otherwise cooperate with Seller in all reasonable respects to 
effectuate the Like Kind Exchange.  Notwithstanding the foregoing, (a) the Like Kind Exchange 
shall not diminish Buyer’s rights, nor increase Buyer’s liabilities or obligations, under this 
Agreement, nor delay the Closing; (b) Seller shall pay for all fees, costs and expenses in connection 
with the Like Kind Exchange; (c) the purchase and sale of the Property shall not be conditioned upon 
the consummation of the Like Kind Exchange; (d) in no event shall Seller be relieved from liability 
under this Agreement; (e) the consummation of the Like Kind Exchange shall be at no liability, risk, 
fee or expense to the Buyer; (f) Buyer does not make and has not made any representation or 
warranty and does not provide and has not provided any tax, legal, or other advice to Seller, 
regarding Seller’s eligibility to effectuate a Like Kind Exchange, and (g) the Seller shall protect, 
indemnify, defend and hold Buyer free and harmless from all losses, costs, claims, liabilities, 
lawsuits, demands and damages, including any attorneys’ fees and expenses, incurred as a 
consequence of effecting the transaction through the Like Kind Exchange. 



19. Right of F irst Refusal to Repurchase the Property. Buyer, hereby irrevocably 
grants to Scllcr a right of first refusal ("Right of First Refusal") to purchase the Propelty from Buyer 
pursuant to the tenTIS and conditions set fo rth below in thi s Section 19. 

(a) Right of First Refusal Period . Seller's Right of First Refusa l shall begin 
upon the tenth ( l Oth) anniversary of the Clos ing Date and shall contin ue until the earlier of (a) one 
hu ndred eighty ( 180) days thereafter or (b) Buyer (or the City of Anaheim) and Seller enter into a 
Di spos ition and Development Agreement (defined below) ("Right of First Refusa l Period"). 
Notwithstanding the foregoing, the Right of First Refusal Period shall not commence, and this 
Section 19 and the Right of First Refusal granted herein shall be of no force or effect, if, prior to the 
commencement of the Ri ght of First Refusa l Period, Buyer (or the City of Anaheim) has so ld or 
leased the Property to an entity other than the Buyer or the City of Anaheim, or (ii) Buyer (or the 
City of Anaheim) entered into a binding agreement with a third party (not the City of Anaheim) 
which provides for the development of the Property by such third party or an affiliate or assignee of 
such third party (referred to herein as a "Dispos ition and Development Agreement") . In the event 
Buyer (or the City of Anaheim) sells or leases a portion of the Property or enters into a Dispos ition 
and Development Agreement with respect to a pOliion of the Property, the Ri ght of First Refusal 
sha ll be effective only with respect to the remainder ofthe Property not so ld or leased and not subj ect 
to a Disposition and Dcvelopment Agree ment. 

(b) Exercise of Right of First Refusal. Throughout the entire Ri ght of First 
Refusal Period, Sell er shall have the ri ght, but not the obligation, to purchase the Property on terms 
consistent w ith the terms under which the Property (or any portion thereof) is offe red lo r sale by the 
Buyer. The Right of First Refusal shall be exercisab le as follows : (i) Buyer shall not, at any time 
during the Right of First Rcfusal Period, make any Transfer (as defined in Section 19(c), below) 
which is subj ect to this Section, without first givi ng written notice thereof to Seller, which notice is 
hereinafter referred to as "Notice of Transfer"; (ii) the Notice of Transfer sha ll set forth the fair 
market value of the Property as determined by an independent apprai ser retai ned by the Buyer, and 
sha ll include proposed terms for a purchase and sale agreement fo r the Transfer of the Property to 
Se ll er; (i ii) for a period of 30 days after receipt by Seller of the Notice of Transfer, Seller shall have 
the right to g ive written notice to Buyer of Seller's exercise of Seller's right to purchase the interest 
proposed to be sold or otherwise transferred on the same terms, price and conditions as set forth in 
the Notice of Transfcr. In the event Buyer does not receive written notice of Seller's exercise of the 
Right of First Refusal herein granted with in said 30 day period, there shall be a conclusive 
presumption that Seller has elected not to exercise the Right of First Refusa l hereunder, and Buyer 
may transfer the interest proposed to be transferred on the same terms set fo rth in the Notice of 
Transfer (subject to Minor Modifications, as defined below); (iv) in the event Seller declines to 
exerci se its Right of First Refusal after rece ipt of the Notice of Transfer and thereafter, (A) Buyer 
and the prospcctive transferee purchaser ( I) reduce by more than five percent (5%): (a) the sa les 
price, (b) the amount of down payment, (c) the interest charged, if any, or (2) othcrwise materia ll y 
modify the terms of the prospective transfer; or (B) in the event the sa le is not consummated within 
120 days after the time period set forth in the Notice of Transfer, then Seller' s Right of First Refusal 
sha ll reapply to said transaction as of the occurrence of any of the aforementi oncd events (any 
modifications that do not sati sfy the criteria of the events described in this subd ivision (iv) may be 
referred to herein as "Minor Modifications"). If Seller exerci ses its Right of First Refusal but then 
fai ls to purchase the Property in accordance with the terms set forth in the Notice of Transfer, Buyer 
may enter into an agreement to transfer the interest on substantially th e same terms set forth in the 
ori ginal Notice of Transfer (s ubject to Minor Modifications), and Se ll er shall not have a Right of 
First Refusal with respect to such agreement. Upon (i) the expiration of the Right of First Refusal 
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Period, or (ii) the completion of any Transfer of the Property by Buyer to any third party (not 
including the City) following Seller's election (or presumed election) not to exercise the Right of 
First Refusal, the Right of First Refusal shall automatically expire. Upon such expiration, Seller will, 
upon receipt of request therefor by Buyer, provide written confirmation in recordable form that such 
Right of First Refusal no longer remains in effect. At any time Seller has waived or elected not to 
exercise its Right of First Refusal, Seller will , upon receipt of request therefor by Buyer, provide 
wri tten confirmat ion in recordable form of such waiver or election. 

(e) Transfer. For purposes of this Section 19, "Transfer" means any sale or 
transfer of legal title to the fee simple interest in all or any portion of the Propelty. Notwithstanding 
the foregoing, a sale or transfer of title to the Property to the City of Anaheim shall not constitute a 
Transfer within the meaning of this Section 19, provided that the City of Anaheim affirmatively 
agreed to be bound by this Section 19 to the same extent as the Buyer. 

(d) Title Report, Limitations. Within five (5) business days after delivery of 
the Notice of Transfer to Seller, Buyer shall provide Se ll er with a current preliminary title report 
covering the property that is subject to the proposed Transfer. In the event of exercise of the Right of 
First Refusal, the conveyance shall be deemed subject to limitations eq ui valent to those set forth in 
Section 14 but with the Buyer herein being treated as the Sell er. 

(e) Escrow and Completion of Sale. Within five (5) days after Seller has 
exercised the Right of First Refusal, or as soon thereafter as reasonably practicable, Buyer and Seller 
shall enter into a purchasc agreement upon the terms and conditions set fo rth in the Notice of 
Transfer and an escrow sha ll be opened with an escrow company mutually acceptable to Seller and 
Buyer fo r the conveyance of the Propel1y to Seller. Se ller shall deliver funds suffic ient for payment 
of the purchase price into such escrow not later than one (I) business day prior to the anticipated 
close of escrow date. The obl igation of Seller to close escrow shall be subject to Seller's approval 
during the applicable due di ligence period of a then-current preliminary title report and, at the option 
of Se ller, inspections, studies, tests, and investigations of the physical and environmental condition of 
the Property and other Propelty testing. Any exceptions shown on such preliminary title report 
created on or after Buyer's acquisition of the Property and timely objected to by Seller and approved 
by Buycr to be removed shall be removed by Buyer at its sole expense prior to the close of escrow 
unless such exceptiones) is (are) accepted by Seller in its reasonable discretion; provided, however, 
that Se ller shall accept the fo llowing exceptions to title: (i) current taxes not yet delinquent, and 
(ii) matters affecting title existing on the date of Buyer's acqu isition of the Property. Seller shall pay 
all of the escrow fees, documentary transfer taxes, recording fees , the cost of any owner's policy of 
title insurance desired by Sel ler, and any other costs and expenses of the escrow shal l be divided 
amongst the parties in accordance with custom in the county in which the Property is located. Seller 
shall have the amount of time set f0I1h in the Not ice of Transfer after exercise of the Right of First 
Refusal to enter upon the Propel1y to conduct any tests, inspections, investigations, or studies of the 
condition of the Property. Buyer shall pennit Seller to access the Property for such purposes . Seller 
shall , on commercially reasonable tenns, indemnify, defend, and hold harmless Buyer and its 
officers, directors, shareho lders, partners, employees, agents, and representatives from and against all 
claims, liabilities, or damages, includ ing expert witness fees and reasonable attorney's fees and costs, 
caused by activities of the Se ll er with respect to or arising out of such testi ng, inspection, or 
investigatory activity on the Property. Escrow shall close prompt ly after the earlier of the expiration 
of such due diligence period or acceptance by Seller of the condition of title and the physical and 
environmental condition of the Property. 
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(f) No Assignment of Right of First Refusal.  Seller shall not assign the Right 
of First Refusal and any attempted assignment of the Right of First Refusal shall automatically void 
and terminate the Right of First Refusal.  Notwithstanding the foregoing, Seller shall have the right to 
assign the Right of First Refusal to Festival Companies or an Affiliate of Seller or Festival 
Companies, without Buyer’s approval, provided Seller provides Buyer notice of such assignment.  
“Affiliate” shall mean any person or entity directly or indirectly, through one or more intermediaries, 
controlling, controlled by or under common control with Seller or Festival Companies, as applicable, 
which shall include each of the constituent partners or members of Seller or Festival Companies, as 
applicable.  The term “control,” as used in the immediately preceding sentence, means, with respect 
to a person that is a corporation, the right to exercise, directly or indirectly, at least 51% of the voting 
rights attributable to the shares of the controlled corporation, and, with respect to a person that is not 
a corporation, the possession, directly or indirectly, of the power to direct or cause the direction of 
the management or policies of the controlled person. 

(g) Request for Proposal.  In the event, following the Closing, Buyer solicits 
third party developers through a formal request for proposal or qualifications, for the redevelopment 
of the Property, Buyer shall provide Seller an opportunity to participate in such process on terms no 
less favorable than the other participants. 

(h) Memorandum.  Concurrently with the execution of this Agreement, Seller 
and Buyer shall execute and acknowledge a Memorandum of Right of First Refusal in the form 
attached hereto as Exhibit I (the “Memorandum”) reflecting Seller’s Right of First Refusal pursuant 
to this Section 19, as well as Seller’s right to compete for any future redevelopment work pursuant to 
Section 19(g), and shall deliver the same to Escrow Holder.  Escrow Holder shall promptly record 
such Memorandum in the Official Records of Orange County promptly upon receipt thereof. 

20. General Provisions. 

(a) Loss or Damage to Improvements.  Loss or damage to the Property 
including any improvements thereon, by fire, other casualty, or acts of God, occurring at any time 
prior to the Closing of Escrow shall be at the sole risk of Seller. 

(b) Notices.  All notices, demands, requests or other communications required or 
permitted hereunder (collectively, “Notices”) shall be in writing, shall be addressed to the receiving 
party, and shall be personally delivered, sent by overnight mail (Federal Express or another carrier 
that provides receipts for all deliveries), by certified mail, postage prepaid, return receipt requested, 
or electronic mail, to the address listed below: 

If to Seller: B&AINV 1, LLC, a California limited liability company 
5901 Century Boulevard, Suite 700 
Los Angeles, California 90045 
Attention:  Mark Schurgin 
Email:  M.Schurgin@festivalcos.com 

If to Buyer: Anaheim Housing Authority 
200 S. Anaheim Boulevard 
Anaheim, California 92805 
Attention:  City Clerk 
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With copies to: Anaheim Housing Authority 
201 S. Anaheim Boulevard 
Anaheim, California 92805 
Attention:  Executive Director 
Email:  jwoodhead@anaheim.net 

Stradling Yocca Carlson & Rauth 
660 Newport Center Drive, Suite 1600 
Newport Beach, California  92660 
Attention:  Vanessa S. Legbandt, Esq.  
Tel.  (949) 725-4073 
Fax No.:  (949) 823-5073 
Email:  vlegbandt@sycr.com 

All Notices shall be effective upon receipt at the appropriate address.  Notice of 
change of address shall be given by written Notice in the manner detailed in this Section.  Rejection 
or other refusal to accept or the inability to deliver because of changed address of which no Notice in 
accordance with this Section was given shall be deemed to constitute receipt of such Notice.  The 
providing of copies of Notices to the parties’ respective counsels is for information only, is not 
required for valid Notice and does not alone constitute Notice hereunder. 

(c) Brokers.  Buyer and Seller each represent to the other that no brokerage 
commission, finder’s fee or other compensation of any kind is due or owing to any person or entity in 
connection with this Agreement.  Each party agrees to and does hereby indemnify and hold the other 
free and harmless from and against any and all costs, liabilities or causes of action or proceedings 
which may be instituted by any broker, agent or finder, licensed or otherwise, claiming through, 
under or by reason of the conduct of the indemnifying party in connection with this Agreement.   

(d) Waivers and Consents.  Each provision of this Agreement to be performed 
by Buyer and Seller shall be deemed both a covenant and a condition and shall be a material 
consideration for Seller’s and Buyer’s performance hereunder, as appropriate, and any breach thereof 
by Buyer or Seller shall be deemed a material default hereunder; provided however that failure of a 
condition hereunder shall not be deemed or determined to be a default unless such condition is also a 
covenant.  Either party may specifically and expressly waive in writing any portion of this 
Agreement or any breach thereof, but no such waiver shall constitute a further or continuing waiver 
of a preceding or succeeding breach of the same or any other provision.  A waiving party may at any 
time thereafter require further compliance by the other party with any breach or provision so waived.  
The consent by one party to any act by the other for which such consent was required shall not be 
deemed to imply consent or waiver of the necessity of obtaining such consent for the same or any 
similar acts in the future.  No waiver or consent shall be implied from silence or any failure of a party 
to act, except as otherwise specified in this Agreement.  All rights, remedies, undertakings, 
obligations, options, covenants, conditions and agreements contained in this Agreement shall be 
cumulative and no one of them shall be exclusive of any other. 

(e) Construction.  The parties acknowledge and agree that (a) each party is of 
equal bargaining strength; (b) each party has actively participated in the drafting, preparation and 
negotiation of this Agreement; (c) each party has consulted with such party’s own independent 
counsel and such other professional advisors, if at all, as each party has deemed appropriate, relating 
to any and all matters contemplated under this Agreement; (d) each party and such party’s counsel 
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and advisors, if so elected by the party, have reviewed this Agreement; (e) each party has agreed to 
enter into this Agreement following such review and the rendering of such advice, if so elected by 
the party; and (f) any rule of construction to the effect that ambiguities are to be resolved against the 
drafting parties shall not apply in the interpretation of this Agreement, or any portions hereof, or any 
amendments hereto. 

(f) Cooperation.  Buyer and Seller agree to execute such instruments and 
documents and to diligently undertake such actions as may be required in order to consummate the 
purchase and sale herein contemplated and shall use all reasonable efforts to accomplish the Closing 
in accordance with the provisions hereof. 

(g) Time.  Time is of the essence of every provision herein contained.  In the 
computation of any period of time provided for in this Agreement or by law, the day of the act or 
event from which said period of time runs shall be excluded, and the last day of such period shall be 
included, unless it is a Saturday, Sunday, or legal holiday, in which case the period shall be deemed 
to run until 5:00 p.m. of the next day that is not a Saturday, Sunday, or legal holiday.  Except as 
otherwise expressly provided herein, all time periods expiring on a specified date or period herein 
shall be deemed to expire at 5:00 p.m. on such specified date or period. 

(h) Counterparts; Facsimile Signatures.  This Agreement may be executed in 
multiple counterparts, each of which shall be deemed an original, but all of which, together, shall 
constitute but one and the same instrument.  A facsimile signature shall be deemed an original 
signature. 

(i) Captions.  Any captions to, or headings of, the sections or subsections of this 
Agreement are solely for the convenience of the parties hereto, are not a part of this Agreement, and 
shall not be used for the interpretation or determination of the validity of this Agreement or any 
provision hereof. 

(j) No Obligations to Third Parties.  Except as otherwise expressly provided 
herein, the execution and delivery of this Agreement shall not be deemed to confer any rights upon, 
nor obligate any of the parties to this Agreement to, any person or entity other than the parties hereto. 

(k) Amendment to this Agreement.  The terms of this Agreement may not be 
modified or amended except by an instrument in writing executed by each of the parties hereto. 

(l) Executive Director Authority.  Buyer’s Executive Director or his or her 
designee shall have the authority to sign this Agreement, closing documents, issue interpretations, 
waive provisions, and enter into amendments of or supplements to this Agreement, including notices, 
consents, waivers, and agreements contemplated by Section 20 hereof, on behalf of Buyer, so long as 
such actions do not substantially or substantively change the terms and conditions of the purchase 
and sale of the Property as set forth herein and as agreed to by the Buyer in its approval of this 
Agreement.  All other waivers or amendments shall require the consideration and written consent of 
Buyer’s governing board. 

(m) Applicable Law.  This Agreement shall be governed by and construed in 
accordance with the laws of the State of California. 
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(n) Exhibits and Schedules.  The exhibits and schedules attached hereto are 
incorporated herein by this reference for all purposes. 

(o) Entire Agreement.  This Agreement supersedes any prior agreements, 
negotiations and communications, oral or written, and contains the entire agreement between, and the 
final expression of, Buyer and Seller with respect to the subject matter hereof.  The parties hereto 
expressly agree and confirm that this Agreement is executed without reliance on any oral or written 
statements, representations or promises of any kind which are not expressly contained in this 
Agreement.  No subsequent agreement, representation or promise made by either party hereto, or by 
or to an employee, officer, agent or representative of either party hereto shall be of any effect unless 
it is in writing and executed by the party to be bound thereby. 

(p) Successors and Assigns.  This Agreement shall be binding upon and shall 
inure to the benefit of the permitted successors and assigns of the parties hereto. 

(q) Assignment.  Seller may not assign its interest in this Agreement without the 
prior written consent of the Buyer.  Buyer may not assign its interest in this Agreement prior to the 
sale of the Property from Seller to Buyer without the prior written consent of Seller, provided, 
however, Buyer’s Executive Director is authorized, on behalf of the Buyer, to assign the Buyer’s 
interest in this Agreement to the City at any time, without obtaining Seller’s consent but after written 
notice to Seller of such Assignment. 

[Signatures appear on following page.] 
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IN WITNESS WHEREOF, the parties hereto have executed this Purchase and Sale 
Agreement and Joint Escrow Instructions as of the day and year first written above. 

“SELLER” 

B&AINV 1, LLC,  
a California limited liability company 

By:  
 

“BUYER” 

ANAHEIM HOUSING AUTHORITY 
a public body, corporate and politic 

By:  
John E. Woodhead IV, 
Executive Director or Authorized Designee 

ATTEST: 

THERESA BASS, AUTHORITY SECRETARY 

  
Theresa Bass 

APPROVED AS TO FORM: 

OFFICE OF THE CITY ATTORNEY 

By:   

STRADLING YOCCA CARLSON & RAUTH 

  
Housing Authority Special Counsel 
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Acceptance by Escrow Holder: 

I, Nathan Thompson, on behalf of Escrow Holder, hereby acknowledges that Escrow Holder 
has received a fully executed copy of the foregoing Purchase and Sale Agreement and Joint Escrow 
Instructions by and between B&AINV 1, LLC, a California limited liability company, as Seller, and 
the Anaheim Housing Authority, a public body corporate and politic, as Buyer, and agrees to act as 
Escrow Holder thereunder and to be bound by and strictly perform the terms thereof as such terms 
apply to Escrow Holder. 

Dated:  _____________, 2019 

  
First American Title Insurance Company 
Escrow Holder 
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LEGAL DESCRIPTION 

 

EXHIBIT A 

LEGAL DESCRIPTION 

All that certain real property situated in the City of Anaheim, County of Orange, State of 
California, described as follows: 

THE SOUTHERLY 75.00 FEET OF LOT 7 AND THE NORTHERLY 80.00 FEET OF LOT 6 OF 
TRACT NO. 3351, IN THE CITY OF ANAHEIM, COUNTY OF ORANGE, STATE OF 
CALIFORNIA, AS PER MAP RECORDED IN BOOK 110 PAGES 5, 6 AND 7 OF 
MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNTY RECORDER OF SAID 
COUNTY. 

Assessor’s Parcel Number:  082-461-38 
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EXHIBIT B 

GRANT DEED 

RECORDING REQUESTED BY AND 
WHEN RECORDED MAIL TO: 

Anaheim Housing Authority 
200 Anaheim Boulevard 
Anaheim, California 92805 
Attn:  City Clerk/Authority Secretary 

 

APN:  082-461-38 (Space above this line for Recorder’s Use Only) 

This document is exempt from the payment of a recording 
fee pursuant to Government Code Section 27383. 

GRANT DEED 

FOR VALUABLE CONSIDERATION, receipt of which is hereby acknowledged, 
B&AINV 1, LLC, a California limited liability company (“Grantor”), hereby grants to the 
ANAHEIM HOUSING AUTHORITY, a public body, corporate and politic, fee simple title to that 
certain real property located in the County of Orange, State of California, more particularly described 
on Schedule 1 attached hereto and incorporated herein by this reference. 

IN WITNESS WHEREOF, Grantor has executed this Grant Deed as of __________, 2019. 

B&AINV 1, LLC,  
a California limited liability company 

By:  
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SCHEDULE 1 TO GRANT DEED 

LEGAL DESCRIPTION 

All that certain real property situated in the City of Anaheim, County of Orange, State of 
California, described as follows: 

THE SOUTHERLY 75.00 FEET OF LOT 7 AND THE NORTHERLY 80.00 FEET OF LOT 6 OF 
TRACT NO. 3351, IN THE CITY OF ANAHEIM, COUNTY OF ORANGE, STATE OF 
CALIFORNIA, AS PER MAP RECORDED IN BOOK 110 PAGES 5, 6 AND 7 OF 
MISCELLANEOUS MAPS, IN THE OFFICE OF THE COUNTY RECORDER OF SAID 
COUNTY. 

Assessor’s Parcel Number:  082-461-38 
 



 

 
 

 

 A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the truthfulness, 
accuracy, or validity of that document. 

 

STATE OF CALIFORNIA ) 
 )  ss. 
COUNTY OF ____________ ) 

On   _____________________________, before me,  _______________________________ , Notary Public, 
(Print Name of Notary Public) 

personally appeared   
 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

  
Signature of Notary Public 

 
 
 

OPTIONAL 
Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent 
fraudulent reattachment of this form. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 
 Individual 
 Corporate Officer 

 ___________________________________________________________  
Title(s) 

 ___________________________________________________________  
Title Or Type Of Document 

 Partner(s)   Limited   General 
 Attorney-In-Fact 
 Trustee(s) 
 Guardian/Conservator 
 Other: _____________________________________  

 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

 ___________________________________________________________  

 ___________________________________________________________  

 ___________________________________________________________  
Number Of Pages 

 ___________________________________________________________  
Date Of Documents 

 ___________________________________________________________  
Signer(s) Other Than Named Above 
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SCHEDULE 2 TO GRANT DEED 

CERTIFICATE OF ACCEPTANCE 
(Grant Deed) 

This is to certify that the interest in real property conveyed by the foregoing Grant Deed 
dated ______________, 2019, executed by B&AINV 1, LLC, a California limited liability company, 
for the benefit of the ANAHEIM HOUSING AUTHORITY, a public body, corporate and politic 
(“Authority”), is hereby accepted by the undersigned officer on behalf of Authority pursuant to 
authority conferred by Resolution of the Authority adopted on __________, 2019, and Authority 
consents to recordation thereof by its duly authorized officer. 

Dated:  __________________ ANAHEIM HOUSING AUTHORITY, 
a public body, corporate and politic 

  
John E. Woodhead IV, Executive Director 
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EXHIBIT C 

FIRPTA CERTIFICATE 

TRANSFEROR’S CERTIFICATE OF NON FOREIGN STATUS 

To inform the ANAHEIM HOUSING AUTHORITY (“Transferee”), that withholding of 
tax under Section 1445 of the Internal Revenue Code of 1986, as amended (“Code”) will not be 
required upon the transfer of that certain real property to the Transferee by B&AINV 1, LLC, a 
California limited liability company (“Transferor”), the undersigned hereby certifies the following: 

1. The Transferor, B&AINV 1, LLC, a California limited liability company, is not a 
foreign person or citizen, foreign corporation, foreign partnership, foreign trust, or foreign estate (as 
those terms are defined in the Code and the Income Tax Regulations promulgated thereunder);   

2. The Transferor’s social security number or U.S. employer identification number is as 
follows:      [insert social security number]; 

3. The Transferor’s home or office address is: 

______________________ 
______________________ 
______________________ 

The Transferor understands that this certification may be disclosed to the Internal Revenue 
Service by the Transferee and that any false statement contained herein could be punished by fine, 
imprisonment or both.  Under penalty of perjury, I declare that I have examined this certification and 
to the best of my knowledge and belief it is true, correct and complete, and I further declare that I 
have authority to sign this document. 

B&AINV 1, LLC,  
a California limited liability company 

By:  
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EXHIBIT D 

LIST OF CURRENT CONTRACTS, LEASES AND LICENSES 

Pursuant to Section 13(a)(xii) of that certain Purchase and Sale Agreement and Joint Escrow 
Instructions dated as of _____________, 2019 (“Agreement”), B&AINV 1, LLC, a California 
limited liability company (“Seller”), hereby represents and warrants to the ANAHEIM HOUSING 
AUTHORITY, a public body, corporate and politic (“Buyer”), that the following is a true, correct, 
and complete list of all contracts, leases, licenses, or other contractual rights or options to lease, 
purchase, or otherwise enjoy possession of the Property existing as of the Effective Date that will 
survive the Closing (as those terms are defined in the Agreement) and that prior to the times required 
by Sections 3(b) and 4(a) of the Agreement, Seller shall deliver copies of all documents described on 
the list set forth below.  Buyer shall have full right and authority to review and approve or disapprove 
all documents described below as set forth in the Agreement and, in the event Buyer disapproves (or 
is deemed to have disapproved) such documents, Buyer shall have no obligation to purchase the 
Property unless and until Seller has caused such disapproved documents to be cancelled, terminated, 
or otherwise rendered inapplicable to Buyer and the Property, at Seller’s sole cost and expense, as 
provided in the Agreement. 

1. AIR Commercial Real Estate Association Standard Industrial/Commercial Single-Tenant 
Lease – Net between NX Utilities, LLC, a Delaware limited liability company, as lessee, and 
B&AINV 1, LLC, a California limited liability company, as lessor, dated December 18, 
2017, for a term ending March 18, 2021, payment of $13,559.00 monthly with upward 
adjustments as therein set forth. 

B&AINV 1, LLC, 
a California limited liability company 

By:  
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EXHIBIT E 

CLOSING LIST OF CONTRACTS, LEASES AND LICENSES 

Pursuant to Section 7(a)(v) of that certain Purchase and Sale Agreement and Joint Escrow 
Instructions dated as of _____________, 2019 (“Agreement”), B&AINV 1, LLC, a California 
limited liability company (“Seller”) hereby represents and warrants to the ANAHEIM HOUSING 
AUTHORITY, a public body, corporate and politic (“Buyer”), that the following is a true, correct, 
and complete list of all contracts, leases, licenses, or other contractual rights or options to lease, 
purchase, or otherwise enjoy possession of the Property (defined in the Agreement), to the actual 
knowledge of Seller, as of _________, 2019 [insert actual Closing Date] that will survive the 
Closing.  Full, complete and correct copies of all documents listed below have been delivered to 
Buyer as required by the Agreement. 

[Insert list of contracts, leases, and licenses existing as of the actual Closing Date.] 

[This should be filled in just prior to Closing.] 

B&AINV 1, LLC,  
a California limited liability company 

By:  
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EXHIBIT F 

ASSIGNMENT AND BILL OF SALE 

This ASSIGNMENT AND BILL OF SALE (“Bill of Sale”) is made as of ___________, 
20___ by B&AINV 1, LLC, a California limited liability company (“Assignor”) in favor of the 
Anaheim Housing Authority, a public body, corporate and politic (“Assignee”), pursuant to that 
certain Purchase and Sale Agreement and Joint Escrow Instructions by and between Assignor and 
Assignee, dated as of __________, 2019 (“Contract”).  All defined terms used herein and not 
otherwise defined herein shall have the meaning ascribed to such terms in the Contract. 

For good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, Assignor hereby sells, conveys, grants, delivers, transfers and assigns to Assignee, all 
of the FF&E (defined in the Contract), to the extent now owned by Assignor and located on that 
certain real property located in the City of Anaheim, County of Orange, State of California, which is 
more particularly described in Schedule 1 attached hereto and incorporated herein by this reference 
(the “Real Property”):  Except as otherwise expressly provided in the Contract, this Bill of Sale is 
being made “AS IS” and “WHERE IS” without any representation or warranty whatsoever from 
Assignor and without recourse, except that the FF&E will be free of all liens and encumbrances. 
Except as provided in the Contract and the foregoing sentence, Assignor disclaims any express or 
implied warranties, including, without limitation, any warranty of merchantability or fitness for a 
particular use of any personal property, if any, and/or any and all other express or implied warranties 
whatsoever.   

The provisions of this Bill of Sale shall be binding upon and shall inure to the benefit of the 
successors and assigns of Assignor and Assignee, respectively. 

ASSIGNOR: 

B&AINV 1, LLC,  
a California limited liability company 

By:  
 



 

SCHEDULE 1-1 
TO ASSIGNMENT AND BILL OF SALE 

 

SCHEDULE 1 TO ASSIGNMENT AND BILL OF SALE 

DESCRIPTION OF REAL PROPERTY 

All that certain real property situated in the City of Anaheim, County of Orange, State of California, 
described as follows: 

LOT 7, EXCEPT THE SOUTHERLY 75.00 FEET THEREOF, AND THE SOUTHERLY 58.536 
FEET OF LOT 8 OF TRACT NO. 3351, IN THE CITY OF ANAHEIM, COUNTY OF ORANGE, 
STATE OF CALIFORNIA, AS SHOWN ON A MAP RECORDED IN BOOK 110, PAGES 5, 6 
AND 7 OF MISCELLANEOUS MAPS, RECORDS OF ORANGE COUNTY, CALIFORNIA. 

Assessor’s Parcel Number:  ______________ 



 

EXHIBIT G-1 
PROFORMA TITLE POLICY 

 

EXHIBIT G 

PROFORMA TITLE POLICY 

[Attached on following pages.] 
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EXHIBIT H 

FORM OF TENANT ESTOPPEL 

ESTOPPEL CERTIFICATE 

THIS ESTOPPEL CERTIFICATE (the “Certificate”) dated as of _____________, 2019 is 
executed by NX Utilities, LLC, a Delaware limited liability company (“Tenant”) for the benefit of 
B&AINV 1, LLC, a California limited liability company (“Lessor”) and Anaheim Housing Authority 
(“Purchaser”) or any other prospective purchaser, encumbrancer or mortgagee, or assignee or any 
encumbrancer or mortgage of the Premises or Property, as follows: 

1. Pursuant to that certain AIR Commercial Real Estate Association Standard 
Industrial/Commercial Single-Tenant Lease – Net dated December 18, 2017 (the “Lease”) between 
Tenant and Lessor, Tenant has leased the Premises commonly known as 1213 S. Claudina Street, 
Anaheim, California, and more particularly described in the Lease. 

2. The Lease, attached hereto as Exhibit A, constitutes the entire agreement between 
Lessor and Tenant and has not been substantially modified except by those documents listed on 
Schedule 1, attached hereto.  All further references to the Lease herein shall mean the Lease as 
modified by the documents listed on Schedule 1. 

3. The Lease is in full force and effect. 

4. Tenant has accepted the Premises as of the Commencement Date. 

5. The Term of the Lease expires March 18, 2021; Tenant has the option to renew the 
Lease for up to three (3) additional twelve (12) month periods. 

6. The Lessor’s right to terminate the Lease set forth in the Lease continues in full force 
and effect and has not been amended or modified by the parties to the Lease or otherwise. 

7. The current Base Rent installment is $13,559.00/month, which has been paid through 
and including ____________.  Tenant is not required to pay percentage rent under the Lease.  Tenant 
pays additional monthly rent for real property taxes in the amount of $__________ and insurance in 
the amount of $_______, which amounts have been paid through and including ______.  The Lease 
provides for the Base Rent to increase to $14,384.74 commencing March 1, 2020. 

8. There does not exist an event of default or events that with notice or the passage of 
time or both would be events of default under the Lease on the Lessor’s part. 

9. There does not exist an event of default or events that with notice or the passage of 
time or both would be events of default under the Lease on the Tenant’s part. 

10. The amount of Tenant’s security deposit held by Lessor under the Lease is $_______. 

11. The amount of prepaid rent, separate from the security deposit, is $________. 



 

EXHIBIT H-2 
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12. No insolvency, bankruptcy, receivership or other similar proceeding has been 
initiated by Tenant or against Tenant. 

13. All exhibits attached hereto are by this reference incorporated fully herein.  The term 
“this Certificate” shall be considered to include all such exhibits.  All defined terms not defined in 
this Certificate shall have the same meanings as such terms are used in the Lease. 

14. IF THERE IS ANY CONFLICT BETWEEN THE TERMS OF THIS 
CERTIFICATE AND THE TERMS OF THE LEASE, THE TERMS OF THE LEASE SHALL BE 
CONTROLLING. 

TENANT 

NX UTILITIES, LLC, a Delaware limited liability company 

By:   
Name:   
Its:   
 
 



 

EXHIBIT A-1 
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EXHIBIT “A” 

(LEASE) 

[TO BE ATTACHED] 
 



 

SCHEDULE 1-1 
TO FORM OF TENANT ESTOPPEL 

 

SCHEDULE 1 

(LIST OF ANY DOCUMENTS AMENDING LEASE) 

[to come] 
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EXHIBIT I 

FORM OF MEMORANDUM OF RIGHT OF FIRST REFUSAL 

RECORDING REQUESTED BY 

AND WHEN RECORDED MAIL TO: 

Anaheim Housing Authority 
201 South Anaheim Boulevard, 10th Floor 
Anaheim, California  92805 
Attention:  Executive Director 
 
 
 
 
 
 
 
 
 
 

 

 

This document is exempt from the payment of a 
recording fee pursuant to Government Code 
§§ 6103 and 27383. 

MEMORANDUM OF AGREEMENT 
(Purchase and Sale Agreement and Joint Escrow Instructions, B&AINV 1, LLC) 

This MEMORANDUM OF AGREEMENT (Purchase and Sale Agreement and Joint 
Escrow Instructions, B&AINV 1, LLC) (“Memorandum”) is executed as of _______________ __, 
2019 by and between the ANAHEIM HOUSING AUTHORITY, a public body, corporate and 
politic (“Authority” or “Buyer”), and B&AINV 1, LLC, a California limited liability company 
(“Seller”). 

RECITALS 

A. Authority and Seller have entered into that certain unrecorded agreement entitled 
“Purchase and Sale Agreement and Joint Escrow Instructions” dated as of ___________ __, 2019, 
pertaining to the sale of that certain property described in Attachment No. 1 hereto (which agreement 
is referred to herein as the “Purchase and Sale Agreement”; the property described in Attachment 



 

EXHIBIT I-2 
FORM OF MEMORANDUM OF RIGHT OF FIRST REFUSAL 

 

No. 1 hereto constitutes the “Property”).  A copy of the Purchase and Sale Agreement is on file with 
Authority as a public record. 

NOW, THEREFORE, the parties hereto agree as follows: 

1. The Purchase and Sale Agreement provides for Seller to sell the Property to Buyer.  
In addition, the Purchase and Sale Agreement contains, at Section 19 thereof, certain provisions 
providing for a right of first refusal to be effective to the extent and under the terms and conditions 
set forth in the Purchase and Sale Agreement.  The right of first refusal as described in Section 19 of 
the Purchase and Sale Agreement shall, without necessity of any further action by Seller or Buyer, 
cease to be effective as of the first to occur of either of the following occurring after the acquisition 
of the Property by Buyer:  (i) Buyer or the City of Anaheim, a California municipal corporation and 
charter city (“City”) sells or leases the Property to an entity other than Authority or City (which 
entity constitutes a “Third Party”), or (ii) Authority or City enters into an agreement which provides 
for the development of the Property by a Third Party or affiliate or assignee of such Third Party (a 
“Disposition and Development Agreement”).  In addition, in the event Authority or City sells or 
leases a portion of the Property (a “Portion”) or enters into a Disposition and Development 
Agreement as to the Portion with a Third Party, the first of first refusal as described in Section 19 of 
the Purchase and Sale Agreement shall, without necessity of any further action by Seller or Buyer, 
cease to be effective as to such Portion. 

2. This Memorandum is not a complete summary of the Agreement, and shall not be 
used to interpret the provisions of the Agreement. 

3. A copy of the Purchase and Sale Agreement is available for public inspection at 
Authority’s office at 201 South Anaheim Boulevard, 10th Floor, Anaheim, California. 

[Signatures appear on following pages] 
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AUTHORITY: 

ANAHEIM HOUSING AUTHORITY,  
a public body, corporate and politic 

By:   
John E. Woodhead IV, 
Executive Director or Authorized Designee 

ATTEST: 

THERESA BASS, AUTHORITY SECRETARY 

  
Theresa Bass 

APPROVED AS TO FORM: 

OFFICE OF CITY ATTORNEY 

  
Leonie Mulvihill 
Deputy City Attorney IV 

STRADLING YOCCA CARLSON & RAUTH 

  
Authority Special Counsel 
 
 

[Signatures continue on following page] 
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[Signatures continue from previous page] 

DEVELOPER: 

B&AINV 1, LLC, 
a California limited liability company 

By:   

Name:   

Its:   

 



 

ATTACHMENT NO. 1 
TO FORM OF MEMORANDUM OF RIGHT OF FIRST REFUSAL 

 

ATTACHMENT NO. 1 

LEGAL DESCRIPTION OF THE PROPERTY 

All that certain real property situated in the County of Orange, State of California, described as 
follows: 

ALL THAT CERTAIN REAL PROPERTY SITUATED IN THE COUNTY OF ORANGE, STATE 
OF CALIFORNIA, DESCRIBED AS FOLLOWS: 

[to come] 
 
 
 
APN:   
 



 

 
 

 

 A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the truthfulness, 
accuracy, or validity of that document. 

 

STATE OF CALIFORNIA ) 
 )  ss. 
COUNTY OF ____________ ) 

On   _____________________________, before me,  _______________________________ , Notary Public, 
(Print Name of Notary Public) 

personally appeared   
 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

  
Signature of Notary Public 

 
 
 
 

OPTIONAL 
Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent 
fraudulent reattachment of this form. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 
 Individual 
 Corporate Officer 

 ___________________________________________________________  
Title(s) 

 ___________________________________________________________  
Title Or Type Of Document 

 Partner(s)   Limited   General 
 Attorney-In-Fact 
 Trustee(s) 
 Guardian/Conservator 
 Other: _____________________________________  

 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

 ___________________________________________________________  

 ___________________________________________________________  

 ___________________________________________________________  
Number Of Pages 

 ___________________________________________________________  
Date Of Documents 

 ___________________________________________________________  
Signer(s) Other Than Named Above 

 



 

 
 

 

 A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the truthfulness, 
accuracy, or validity of that document. 

 

STATE OF CALIFORNIA ) 
 )  ss. 
COUNTY OF ____________ ) 

On   _____________________________, before me,  _______________________________ , Notary Public, 
(Print Name of Notary Public) 

personally appeared   
 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

  
Signature of Notary Public 

 
 
 
 

OPTIONAL 
Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent 
fraudulent reattachment of this form. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 
 Individual 
 Corporate Officer 

 ___________________________________________________________  
Title(s) 

 ___________________________________________________________  
Title Or Type Of Document 

 Partner(s)   Limited   General 
 Attorney-In-Fact 
 Trustee(s) 
 Guardian/Conservator 
 Other: _____________________________________  

 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

 ___________________________________________________________  

 ___________________________________________________________  

 ___________________________________________________________  
Number Of Pages 

 ___________________________________________________________  
Date Of Documents 

 ___________________________________________________________  
Signer(s) Other Than Named Above 

 



 

 
 

 

 A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the truthfulness, 
accuracy, or validity of that document. 

 

STATE OF CALIFORNIA ) 
 )  ss. 
COUNTY OF ____________ ) 

On   _____________________________, before me,  _______________________________ , Notary Public, 
(Print Name of Notary Public) 

personally appeared   
 
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the 
within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of 
which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

  
Signature of Notary Public 

 
 
 
 

OPTIONAL 
Though the data below is not required by law, it may prove valuable to persons relying on the document and could prevent 
fraudulent reattachment of this form. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 
 Individual 
 Corporate Officer 

 ___________________________________________________________  
Title(s) 

 ___________________________________________________________  
Title Or Type Of Document 

 Partner(s)   Limited   General 
 Attorney-In-Fact 
 Trustee(s) 
 Guardian/Conservator 
 Other: _____________________________________  

 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

 ___________________________________________________________  

 ___________________________________________________________  

 ___________________________________________________________  
Number Of Pages 

 ___________________________________________________________  
Date Of Documents 

 ___________________________________________________________  
Signer(s) Other Than Named Above 

 




